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A Critique of Federal 


Income Taxes 


An incisive 
dissertation on 
today’s federal 
tax situation 


By 
HERMAN M. 
KNOELLER** 





N DISCUSSING the pertinent and important 
subject of Federal Income Taxes and particu- 
larly the Surtax on Undistributed Profits, I 


I 


propose to treat the matter under five general and 
fundamental headings: 


First: The Federal Tax Situation Today. 


Secondly: The Nature and the Constitutional 
Limitations of the Federal Power of Taxation. 

Thirdly: The Individual Taxpayer and the Fed- 
eral Income Tax. 


Fourthly: The Corporate Taxpayer and the Fed- 
eral Income Tax. 


Fifthly: A Commentary on the Federal Surtax on 
Undistributed Profits. 


The Federal Tax Situation Today 


7 OW reverting to the first general division—the 
federal tax situation today—let me present a 

few pertinent facts. According to the United States 
Treasury records the Internal Revenue Department 
collected as federal income taxes for the fiscal year 
ending 1934 about 818 millions of dollars, whereas 
at the close of the fiscal period ending June 30, 1937, 
—but three years later—the collections from the 
same source aggregated 2157 millions of dollars, 





* Address given Dec. 16, 1937 at the Tax Clinic of the Wisconsin 
Society of Certified Public Accountants and also on Dec. 20, 1937, 
before the Milwaukee Chapter of the National Association of 
Cost Accountants. 

** Attorney and Counselor at Law, Certified Public Accountant, 
and Tax Consultant, Milwaukee, Wisconsin. 
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which is an increase of 1339 millions of dollars, or 
more than two and one-half times the amount of 
taxes collected for the fiscal year of 1934. In the 
face of these mounting taxes, surely there is little 
wonder why so much importance is now attached to 
the perplexing federal tax problem confronting the 
entire nation. 

Add to what I have said the startling fact that 
despite the enormous federal income tax collections 
for the fiscal year ending 1937, after deducting 
from governmental expenditures the receipts, there 
still remains a current deficit for the fiscal year of 
2811 millions of dollars, or 130% of the total federal 
income tax collections for 1937. In other words, if 
there were collected twice the amount of the federal 
income taxes now being collected, there would still 
remain a current deficit. 


Consider also in the light of these facts our na- 
tional debt. On March 31, 1917, it was 1282 millions 
of dollars; in 1931 it jumped to 17 billions of dollars; 
and about six years later, that is, September 14, 1937, 
it went over 37 billions of dollars. How and when is 
this national debt going to be liquidated? How and 
when is this deficit financing going to be halted? 
How and when is the national budget going to be 
balanced? Currency inflation is odious. Govern- 
mental bankruptcy is abhorrent to all honest- 
thinking and honor-loving men. We might just as 
well right now steel our nerves and prepare our- 
selves for the imposition of heavy federal tax bur- 
dens. It is inevitable. Even now, we daily hear 
rumblings and rumors from the modern Solons at 
Washington of lowering the personal exemptions, 
broadening the tax base, imposing one flat corporate 
income tax, repealing or at least adjusting the surtax 
on undistributed profits and the capital gains and loss 
provisions of the law. 


History has proven only too well that hasty tax 
experiments embodying drastic retroactive provi- 
sions and sudden radical changes jeopardize Ameri- 
can business, endanger the smooth flow of necessary 
governmental revenue, and cast heavy and unjust 
burdens upon the people. On the other hand, con- 
fidence is inspired by the continuity and stability of 
a sound, adequate, certain, convenient, and just tax 
system. No vain hope of suddenly rising into the 
stratosphere of icy certainty on any of the many 
controversial points involved in federal taxation 
should be entertained or cherished for a moment. 
In this respect we might well recall the wisdom of 
the late Dr. T. S. Adams when he said, “The moral- 
ist calls for just taxes, but taxes cannot be just; the 
administrator calls for simple taxes, but experience 
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shows that they simply cannot be simple; some poli- 
ticians would mold taxes wholly in accordance with 
political expediency, but statesmen realize that in 
the long run this would be impolitic; the business 
man demands practical taxes, but financial history 
proves that it is impracticable to make them purely 
practical; the legalist wants taxes administered 
clearly according to law, but the record of the income 
tax and the property tax makes it clear that such 
taxes cannot be successfully administered by meth- 
ods meticulously legal.” 


Now do not misunderstand me—I do not wish to 
advocate the doctrine of laissez faire. Nor do I hold 
a brief for Governmental Regimentation or Collec- 
tivism. Nor am I blind to the fact that in this day 
of our civilization there is a constantly growing 
social demand upon the government for action not 
only to protect but also promote the individual and 
the collective interests of its citizens. These im- 
pelling social demands are bound to be reflected by 
an expanding field of governmental activity in all 
the social sciences and in the law itself. These en- 
larged public functions, pressed by various interests 
of society, are bound to manifest themselves in 
greater federal taxation. All that the fair and 
socially minded business man can and does demand 
today is that the taxes to defray the necessary ex- 
penditures for the administration of the government 
be equitably apportioned among the citizens accord- 
ing to their ability to pay without destroying or 
deterring the natural development of American in- 
dustry. Let the American enterprisers produce 
wealth with a foresight to plan the future with 
safety and without undue governmental interference 
and strangling federal regulation. Let the people 
retain an incentive to work and to lend their sav- 
ings and earnings for industrial development with 
an assurance, all the while, that the reward therefor 
will be protected and preserved under the Constitu- 
tion by an aggressive, independent, and non-political 
judiciary. ‘This middle course—the path between 
laissez faire on the one side and collectivism on the 
other—must be closely and cautiously followed if 
we are to solve scientifically the perplexing tax prob- 
lem now confronting the nation. So much for the 
federal tax situation today as I see it. 


Nature and Constitutional Limitations 
of Federal Power of Taxation 


EXT let us consider the nature and extent of 

the federal power of taxation before consider- 
ing particularly the Revenue Act of 1936 as amended 
by the Act of 1937, which constitutes the present 
basic law, as it pertains to federal income taxes. It 
hardly seems necessary to reiterate that ours is a 
dual form of government. In every state there are 
two governments—the State and the United States. 
Every state has all the governmental powers save 
such as the people by their Constitution have con- 
ferred upon the United States, denied to the States, 
or reserved to themselves. The Federal Union, be- 
ing a government of delegated powers, has only such 
powers as are expressly conferred and such as are 
reasonably implied from those expressly granted. 
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The basis of the federal power of taxation is, there- 
fore, the United States Constitution and the amend- 
ments thereto duly adopted, to-wit: 


A. Article I, Section VIII, Clause 1 provides that 
“Congress shall have power to lay and collect taxes, 
duties, imposts, and excises to pay the debts and 
provide for the common defense and general welfare 
of the United States, but that all duties, imposts, and 
excises shall be uniform throughout the United 
States.” 


B. Article I, Section VII, Clause 1 provides that 
“All bills for raising revenue shall originate in the 
House of Representatives but that the Senate may 


propose or concur with amendments as on other 
bills.” 


C. Article I, Section II, Clause 3 provides that 
“Representatives and direct taxes shall be appor- 
tioned among the several states which shall be in- 
cluded within this union according to their respective 
numbers,” and Section IX, Clause 4 of the same 
Article provides that “No capitation or other direct 
tax shall be laid unless in proportion to the census 
or enumeration hereinbefore directed to be taken.” 


D. The Sixteenth Amendment, passed in 1911 and 
ratified by the states in 1913, provides that “Con 
gress shall have the power to lay and collect taxes 
on incomes from whatever source derived without 
apportionment among the several states and without 
regard to any census or enumeration.” 

The restrictions placed upon the federal power of 
taxation may be conveniently classified into express, 
implied, and inherent limitations. By express limi- 
tations are meant those which are explicitly set forth 
in the written Constitution as prohibitions upon the 
taxing power. By implied limitations are meant 
those that are not expressly set forth in the written 
Constitution but are reasonably inferred therefrom. 
Lastly, by inherent limitations are meant those that 
are beyond the power of sovereignty, whether oper- 
ating under a written Constitution or not, founded 
upon basic and fundamental principles of law and 
order arising out of the very nature of man, his 
family, and his government. 

The first and foremost express limitation is that a 
tax must be for a public purpose, that is, “to pay the 
debts and provide for the common defense and gen- 
eral welfare of the United States.” The tax must 
be primarily for fiscal or revenue, rather than regula 
tory, purposes. As the United States Supreme Court 
said in the case of Citizens Savings & Loan Associa- 
tion v. Topeka, 87 U. S. 655, “To lay with one hand 
the power of the government on the property of the 
citizen and with the other to bestow it upon favored 
private fortunes is none the less a robbery, because 
it is done under the forms of law and is called 
taxation.” 


The second express limitation is that all direct 
taxes must be apportioned among the several states 
and that no capitation or other direct tax shall be 
laid unless in proportion to the census or enumera- 
tion directed to be taken by the Constitution. The 
1894 Federal Income Tax Act, so far as it imposed 
a tax on income from real estate and personal prop- 
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erty, was held to be unconstitutional in the case of 
Pollack v. Farmers Loan & Trust Co., 157 U. S. 429, 
on the ground that it imposed a direct tax without 
apportionment. The Sixteenth Amendment adopted 
in 1913 relieved all federal income taxes from the 
constitutional requirement of apportionment; but all 
other direct federal taxes, as distinguished from 
excises, must still be apportioned. Economically the 
distinction between a direct and an indirect tax is 
based on the possibility of shifting the incidence or 
the burden of the tax. In other words, if the tax- 
payer is also the tax bearer, there is a direct tax; but 
if the taxpayer can pass it on to another, there is 
an indirect tax. Legally the line of demarcation is 
not very clearly drawn between direct and indirect 
taxes, and as United States Justice Oliver Wendell 
Holmes has said, “On this point a page of history is 
worth a volume of logic.” 


The third express limitation is that all duties, im- 
posts, and excises shall be uniform throughout the 
United States. Duties and imposts are terms applied 
to levies on the importation and exportation of com- 
modities, whereas excises are taxes laid upon the 
manufacture, sale, and consumption of commodities 
within the country, upon licenses to pursue certain 
professions, and upon corporate privileges. Thus, 
the 1909 Corporation Excise Act, imposing a tax at 
the rate of 1% upon the entire net income of corpo- 
rations over and above $5,000.00, was held constitu- 
tional by the United States Supreme Court in the 
case of Flint v. Stone Tracy, 220 U. S. 107, on the 
very ground that it was not a direct tax requiring 
an apportionment, but an excise tax which merely 
requires uniformity. This uniformity prescribed in 
the Constitution has reference to the various locali- 
ties in which the tax is intended to operate, namely, 
a geographical uniformity. 

The fourth express limitation is that no tax or 
duty shall be laid on any article exported from any 
state to a foreign country. This limitation not only 
precludes taxation of articles exported, but prohibits 
any tax which “directly burdens the exportation.” 


The fifth express limitation often referred to is 
contained in the Fifth Amendment, which provides 
that “No person shall be deprived of life, liberty, 
or property without due process of law.” This is 
not, strictly speaking, a limitation; for if it is ad- 
mitted, as it must be, that Congress has the power 
to tax, then a mere abuse in the exercise of that 
power to tax as distinguished from the right to regu- 
late is without judicial relief. If, however, Congress 
glaringly disregards fair dealing and instead of tax- 
ing, really confiscates property, then there is a viola- 
tion of the due process clause of the Fifth Amendment. 


The sixth and last limitation is that contained in 
the Tenth Amendment, that is, “The powers not 
delegated to the United States by the Constitution, 
nor prohibited by it to the states, are reserved to the 
states respectively or to the people.” This provision 
denies the United States general police powers or 
the right to legislate for the general welfare in the 
guise of taxation. This necessarily raises the ques- 
tion whether a purported tax is a true tax or a pen- 
alty, confiscation, spoliation, or expropriation for 
regulatory, rather than fiscal, purposes. A true tax 
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may incidentally regulate, but must primarily be for 
revenue purposes. 


The first implied limitation is the want of power 
on the part of the United States to tax the property 
of or the instrumentalities employed by the state or 
one of its municipalities in the discharge of its ordi- 
nary governmental functions. This prohibition is 
implied from the independence of the national and 
state governments within their respective spheres 
and our constitutionally recognized dual system of 
government. Just what is a governmental function 
and what is a proprietary function is a matter of 
great legal nicety. 


The second implied limitation is the want of 
power on the part of Congress to diminish by taxa- 
tion the compensation of the President or the salaries 
of judges of the constitutional courts during their 
terms of office. Congress has surmounted this con- 
stitutional barrier by reason of its right to fix the 
compensation of the President and said constitu- 
tional judges; by the 1932 and 1934 Revenue Acts 
it has taxed indirectly the compensation of the 
President and said federal judges by fixing their com- 
pensation at a certain amount less the income tax 
payable thereon by reason of including the same in 
gross income for income tax purposes. 


The first inherent limitation relates to the federal 
power to tax subjects within the territorial jurisdic- 
tion of the United States. If the power to tax in- 
volves the power to destroy, as United States Justice 
Marshall said, has the individual any protection 
against a ruthless exercise of this destructive power 
by an unconscionable majority? Advocates of the 
theory of natural rights say he has. United States 
Tustice Oliver Wendell Holmes, in the Panhandle 
Oil Case, 277 U. S. 223, said, “The power to tax is 
not the power to destroy while this court sits.” The 
true American theory of government is the recogni- 
tion of the sovereignty of the people and that the 
government itself is but the mere agent of the peo- 
ple; no single man nor group of men, but the whole 
people, constitute the government. To permit the 
destruction of all individual rights by taxation or 
otherwise would result in political slavery. There 
must be a government by law rather than by men. 
Law, should be the means to an end, that is, justice, 
peace, and maximum social benefits; but it should 
not bring an end to man, his family, and his right 
to life, liberty, property, and pursuit of happiness, 
which rights are recognized in our Declaration of 
Independence as “the inalienable rights of man.” 
Thus, the United States Supreme Court in the case 
of Citizens Savings & Loan Association v. Topeka, 
heretofore cited, stated that “There are such rights 
in free government beyond the control of the state. 
A government which recognizes no such right, 
which holds the lives, the liberty, and the property 
of its citizens to the absolute disposition and unlim- 
ited control of even the most democratic depository 
of power, is, after all, but a despotism. It is true it 
is a despotism of the many, of the majority, if you 
choose to call it so; but it is none the less a despotism. 
It may well be doubted if a man is to hold all that 
he is accustomed to call his own, all in which he has 
placed his happiness, and the security of which is 
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essential to that happiness, under the unlimited do- 
minion of others, whether it is not wiser that this 
power should be exercised by one man than by many. 
The theory of our government, state and national, 
is opposed to the unlimited deposits of power any- 
where.” 


The second and last inherent limitation relates to 
the federal power to tax subjects beyond the terri- 
torial jurisdiction of the United States. Generally, 
the power of taxation extends to all subjects under 
the sovereign control. In other words, there must 
be jurisdiction of the person or the object subject to 
the tax. Thus, the federal government may not im- 
pose a tax upon the property of a non-resident alien 
located outside the United States, although it may 
tax his income from sources within the United 
States. Whenever the status of citizenship exists 
between the federal government and the party 
sought to be taxed the federal government has power 
to tax beyond its territorial jurisdiction, although 
the citizen has his domicile and property in, and his 
income is derived from a foreign country. In other 
words, the status of citizenship constitutes a jurisdic- 
tional “res” sufficient to warrant the exercise of the 
federal power of taxation. Such is the nature and 
constitutional limitations on the federal power of 
taxation. 


The Individual Taxpayer and 
the Federal Income Tax 


TOW without becoming abstruse or too tech- 
nical, let us consider the individual citizen and 
ordinary taxpayer under our present basic federal 
income tax law, that is, the Revenue Act of 1936 
as modified by the 1937 Act. The tax is theoretically 
based upon net income which unscientifically in- 
cludes capital gains and losses and consists of both 
a normal tax and a surtax. The individual tax 
formula is as follows: Gross income, as legally de- 
fined with specific exclusions, less allowable deduc- 
tions equals net income. Net income less personal 
exemptions and credits for dependents equals surtax 
net income. Surtax net income less interest on gov 
ernment obligations, etc., and 10% earned income 
credit equals normal tax net income. The normal 
tax is computed at a flat rate of 4% upon the normal 
tax net income. The individual surtax is based on 
graduated rates ranging from 4% on the first 
$2,000.00 of surtax net income in excess of $4,000.00 
to 75% on $5,000,000.00 or more of such net income. 
The personal exemptions are the same as heretofore, 
namely, $1,000.00 for a single person and $2,500.00 
for a head of a family or a married person, and 
$400.00 for a dependent. Of course, dividends now 
received by individual taxpayers are subject to both 
the surtax and the normal tax. 
The 1937 


amendment disallows losses in sales or 
exchanges, 


1. Between partners or members of a family con- 
sisting of spouse, brothers, sisters, ancestors, and 
lineal descendants. : 


2. Except in liquidating distributions, losses be- 


tween a corporation and a_ stockholder holding 
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directly or indirectly more than 50% of the outstand- 
ing stock. 

3. Except in liquidating distributions, losses be- 
tween two corporations wherein more than 50% of 
the outstanding stock in each corporation is owned 
by the same individual if either of the corporations 
be either a domestic or a foreign personal holding 
company. 

4. Losses between two trusts or the grantors, 
fiduciaries, or beneficiaries of a trust. 


The 1937 Act also denies a deduction for ordinary 
and necessary business expenses incurred and inter- 
est accrued, 

1. If not paid within the taxable year or within 
two and one-half months thereafter, and 

2. If the recipient is on the cash basis, and 

3. If the taxpayer and recipient as heretofore 
described are parties between whom losses from 
sales and exchanges would not be recognized. 


The Corporate Taxpayer and 
the Federal Income Tax 


OW passing to the corporate taxpayer under 

the federal income tax, we find the tax formula 
is as follows: Gross income, as legally defined, less 
the allowable deductions equals the net income for 
excess profits tax computation; the net income for 
excess profits tax less the federal excess profits tax 
equals the net income for income tax computation ; 
the net income for income tax computation less the 
interest on certain United States obligations and a 
credit of 85% for dividends received equals the nor- 
mal tax net income; the net income for income tax 
computation less the normal tax and the interest 
received on certain United States obligations equals 
the adjusted net income; the adjusted net income less 
the dividends paid credit and the credit for contracts 
restricting the payment of dividends equals the un- 
distributed net income of the corporation. 

The ordinary domestic corporation is plagued with 
numerous federal taxes. The seven major federal 
corporation taxes are: 

1. The capital stock tax is $1.00 per thousand of 
adjusted declared value of capital stock. 

2. The excess profits tax is 6% of the net income 
(less an 85% dividend credit) in excess of 10% but 
not in excess of 15% of the adjusted declared value 
of the capital stock and 12% of such portion of net 
income in excess of 15% of the adjusted declared 
value. 

3. The normal income tax is based on graduated 
rates ranging from 8% on the first $2,000.00 of nor- 
mal tax net income to 15% on the net income over 
$40,000.00. 

4. The surtax on undistributed corporate profits 
is based on graduated rates of 7% to 27% computed 
on specific percentages of the adjusted net income 
with credits for dividends paid and written contracts 
(executed prior to May 1, 1936) restricting dividend 
payments. Corporations with an adjusted net in- 
come of less than $50,000.00 receive a specific credit 
which in effect increases the 7% bracket to $5,000.00 


of the adjusted net income instead of merely 10% 
thereof. 


(Continued on page 180) 
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Case 


NYONE in thinking of the question of double 
Ay tonite in inheritance taxation immediately 

thinks of Worcester County Trust Company, Ex- 
ecutor v. Riley et al., begun in the U. S. District 
Court, District of Massachusetts. This was the first 
case of its kind brought under the new Federal Inter- 
pleader Act. That complainant must have been 
waiting for said act is shown by the fact that it 
became law on January 20, 1936, and the bill of 
complaint was filed in February. 

The report of the committee stated that present 
litigation may result in a solution of the question of 
double domicile in inheritance taxation through the 
Courts. What that means is that if the Supreme 
Court of the United States upholds the jurisdiction 
of the District Court in Worcester County Trust Com- 
pany, Executor v. Riley, et al., a solution will have 
been found. I acquiesced in that report, but with no 
intention of intimating that I thought for one 
moment that such a solution would not prove very 
unsatisfactory to the great majority of the states. 

On account of the importance to all jurisdictions 
of the outcome of this case, and the fact that Cali- 
fornia has been vigorously contesting the jurisdic- 
tion of the federal courts in the matter, I address 
most of my remarks to that case. 


Worcester County Trust Co. v. Riley et al. 


HE suit purported to be one by the executor 
of the estate of Robert H. Hunt, deceased, to 
interplead officials of Massachusetts and California 
as to the inheritance taxes payable in the matter, the 
one State or the other to be awarded the inheritance 
taxes on the intangibles depending on the domicile 
of decedent in the one state or the other at the date 
of his death. 
The new interpleader act does not in its language, 
purport to deal with other than proper interpleader 
Suits-or suits in the nature of interpleader. In fact, 


* Paper read at the annual conference of the National Tax 
Association at Baltimore, Maryland, on October 29, 1937, fol- 
lowing the report of the committee of said association on double 
domicile in inheritance taxation of which the writer is a member. 

** Inheritance Tax Attorney for State of California, Sacramento. 
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Inheritance Taxation’ 


Application of the Federal Interpleader 
Act with special reference to the Hunt 
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it in words, provides for a suit brought by one who 
has“. . . in his or its custody or possession money 
or property of the value of $500 or more . . .” or 
is under an obligation written or unwritten 
to the amount of $500 or more. .. ..” if “ 
two or more adverse claimants, citizens of different 
States . . . are claiming to be entitled to such 
money or property” or to any benefit arising out of 
such obligation. 

It further provides that the “Court shall hear and 
determine the cause and shall discharge the com- 
plainant from further liability ... .” 

In view of the opinion of the District Court in 
assuming jurisdiction and the dissenting opinion in 
the Circuit Court of Appeals which reversed the Dis- 
trict Court, we emphasize this provision that the 
“Court shall hear and determine the cause and shall 
discharge the complainant from further liability.” 

California maintains that as the sole ‘purpose of 
interpleader is to enable the plaintiff by one suit 
and judgment to be discharged of an obligation, and 
to bring before the court the several parties who 
claim to be entitled to that obligation, it follows that 
the bill must name as respondents each party who 
would be entitled to that obligation if his or its con- 
tention prevailed. 


Issue of Fact as to Decedent’s Domicile 


N THIS case the principal issue sought to be 

raised by the executor by its interpleader bill is 
the issue of fact as to the decedent’s domicile. If 
the domicile was in California, the State of California 
is entitled to the tax obligation with respect to the 
intangible personal property. If the domicile was 
in Massachusetts, that State is entitled to that obli- 
gation. Obviously, then, the executor must interplead 
the two states in order to enable the court to dis- 
charge it from all further liability for its obligation. 

Under the Eleventh Amendment to the Constitu- 
tion of the United States, a state can not be sued 
by a citizen of another state in a Federal court. 
Complainant, recognizing this fact, named as re- 
spondents certain officials of the two states and 
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argues that they are being sued in their individual 
capacities and not as officials. The question then is, 
How can the complainant be discharged of its obli- 
gation to California and Massachusetts in a suit 
against parties other than those states, namely, off- 
cials of said states, not as officials but in their indi- 
vidual capacities? This difficulty was recognized in 
the opinion of the District Court and the dissenting 
opinion in the Circuit Court of Appeals. The Judge 
of the District Court admitted in said opinion that he 
could not fix the tax due either of the states but held 
that he could decide the question of domicile and 
remand the matter to the states with instructions. 
In the dissenting opinion in the Circuit Court of 
Appeals it was stated that when the court determines 
the state of decedent’s domicile the action will be 
dismissed as to the designated officials of that state. 
As stated above, the interpleader act provides for 
no such proceeding but for a determination of the 


matter and discharge of “the complainant from fur- 
ther liability.” 


If the Supreme Court upholds the jurisdiction of 
the District Court in this matter then in my judg- 
ment, the Eleventh Amendment, as far as inheritance 
taxation is concerned, becomes a mere scrap of paper. 
And of course the law as decided will apply also to 
state income taxes and ordinary state and municipal 
taxes on intangibles. 


Opinion in Chisholm v. Georgia 


ERY early in our national history (February 18, 
1793) the Supreme Court of the United States 

in Chisholm v. Georgia, 2 Dallas 419, decided that 
under the Constitution a state could be sued in that 
court by citizens of another state. In Hans v. Louisi- 
ana, 134 U. S. 1, the Supreme Court of the United 
States in speaking of the opinion in Chisholm v. 
Georgia, said it “created such a shock of surprise 
throughout the country that at the first meeting of 
Congress thereafter, the Eleventh Amendment to the 
Constitution was almost unanimously proposed, and 
was in due course adopted by the legislatures of the 
States. This amendment, expressing the will of the 
ultimate sovereignty of the whole country, superior 
to all legislatures and all courts, actually reversed 
the decision of the Supreme Court. It did not, in 
terms, prohibit suits by individuals against the 
States, but declared that the Constitution should not 
be construed to import any power to authorize the 
bringing of such suits. The language of the amend- 
ment is that ‘the judicial power of the United States 
shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the 
United States by citizens of another State or by citi- 
zens or subjects of any foreign state.’ The Supreme 
Court had construed the judicial power as extending 
to such a suit, and its decision was thus overruled. 
This view of the force and meaning of the amend- 
mant is important. It shows that, on this question 
of the suability of the States by individuals, the high- 
est authority of the country was in accord with the 
minority rather than with the majority of the court 
in the decision of the case of Chisholm v. Georgia 
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It is that same Eleventh Amendment adopted 
almost a century and a half ago that is being put to 
the test in this proceeding. If the Supreme Court 
decides that said amendment can be practically an- 
nulled by the ruse of making the officials of the states 
nominal parties instead of the states, then it would 
not surprise us to see the “highest authority of this 
country” again rise up and overrule the Supreme 
Court by another amendment providing against 
such an emasculation of the Eleventh Amendment. 

In saying this we are not unmindful of the fact 
that the taxing authority of Massachusetts has taken 
an entirely different attitude in this matter supported 
by the taxing authority of Connecticut in the Dis- 
trict Court in a brief amicus curiae. Massachusetts 
refused to join in our motion to dismiss for lack of 
jurisdiction, or in our appeal. She has done every- 
thing possible to aid and abet the complainant in 
maintaining the suit on the ground that she does 
not wish to be a party to double taxation. We can 
not but wonder if her attitude would have been the 
same if this suit had been filed in the United States 
District Court in Los Angeles, California. In other 
words, is her attitude unconsciously influenced by 
the fact that if this suit prevails California will be at 
the distinct disadvantage of being compelled to try 
the question of domicile in a Federal Court at the 
home of complainant (who we submit is not a dis- 
interested complainant but who is endeavoring to 
maintain the domicile in Massachusetts) and three 
thousand miles from California and her witnesses. 
Is she willing, in other words, to have a decision 
made in this matter which may well rise up to plague 
her and all other jurisdictions in the future for the 
advantage she may gain in the instant matter? If 
so, her action is not without ancient well-publicized 
precedent, for we read in Holy Writ that Esau was 
induced to sell his birthright for a mess of pottage. 


Jurisdiction 


N THIS connection it is interesting to note in the 

estate of Edward H. R. Green, deceased, that in 
the suit in the United States Supreme Court by the 
State of Texas v. State of Massachusetts, et al., to 
determine the domicile of decedent and consequently 
the state, in which his intangibles are taxable, not- 
withstanding the danger of multiple (not simply 
double) taxation of those intangibles, Massachusetts, 
in her answer denied the court’s jurisdiction. 

The foregoing remarks apply alike to all jurisdic- 
tions. There is another feature which we think 
should decide this suit, which applies to few, if any, 
jurisdictions other than California. We are told in 
Ex parte Young, 209 U. S. 123 at 163, “It is proper 
to add that the right to enjoin an individual, even 
though a state official, from commencing suits under 
circumstances already stated, does not include the 
power to restrain a court from acting in any case 
brought before it, either of a civil or criminal nature, 
nor does it include power to prevent an investigation 
or action by a grand jury. The latter body is part 
of the machinery of a criminal court, and an injunc- 
tion against a state court would be a violation of the 
whole scheme of our Government. If an injunction 
against an individual is disobeyed and he commences 
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proceedings before a grand jury or in a court, such 
disobedience is personal only, and the court or jury 
can proceed without incurring any penalty on that 
account. 

The difference between the power to enjoin an 
individual from doing certain things, and the power 
to enjoin courts from proceeding in their own way 
to exercise jurisdiction is plain, and no power to 
do the latter exists because of a power to do the 
former.” 

We understand that in most jurisdictions there is 
an administrative official who fixes and collects the 
inheritance tax in the absence of an appeal to the 
courts. Weunderstand also that in New York where 
the pro forma order fixing tax is made by the Sur- 
rogate, under the decisions of the New York Courts, 
the Surrogate in making said pro forma order acts 
in an administrative capacity only and if there is 
an appeal from the pro forma order it is to the 
Surrogate himself who then, for the first time, acts 
in a judicial capacity. 

Also in Missouri, where we understand the Court 
may act with or without an appraiser, if an appraiser 
is appointed and exceptions are taken to the appraised 
values they are “determined by the Court in a sum- 
mary manner” and the tax fixed. 

Under the decisions of the Missouri Courts the 
Judge in so doing is acting as an administrative 
official and not judicially. 


The Situation in California 


E BELIEVE the situation is entirely different 

in California. No inheritance tax can be col- 
lected in California except on the judgment of the 
Superior Court fixing the tax and the taxpayer has 
all the rights provided in the Code of Civil Pro- 
cedure for any judgment debtor regarding appeals, 
etc., before the judgment can become final. In every 
probate proceeding, whether there is an inheritance 
tax or not, as one step in the proceeding, the court, 
on its own initiative, must fix the inheritance tax, if 
any, or make an order that none is payable before 
there can be any distribution of the estate. The 
judge of the Court, however, can not alone make the 
order or finding. He must, in every such proceeding 
appoint an inheritance tax appraiser who, under the 
Inheritance Tax Act, has all the powers of a referee, 
and the referee must file his report with computa- 
tions of the inheritance tax payable, if any, and by 
whom. No order can be made confirming the report 
and fixing the tax until ten days thereafter and notice 
to all interested parties has been given. Until the 
order is made, any interested party may file objec- 
tions to the report and the judge must try such 
objections. If no objections to the report are filed 
the order fixing tax may be made without further 
trial. The order fixing tax is a judgment. Estate of 
Brown, 196 Cal. 114; Kelshaw v. Superior Court, 137 
Cal. App. 189; Estate of Edwards, 138 Cal. App. 162. 
The services of the inheritance tax appraiser can 
not be dispensed with in any case. Estate of Haskins, 
170 Cal. 267. The referee can not, in any case, render 
a judgment. On the other hand the Judge can not 
in any case render a judgment without the preliminary 
report of the referee. Both are absolutely indis- 
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pensable parts of the machinery of the probate court 
in every inheritance tax matter, so that under the 
law of Ex parte Young, supra, to enjoin the appraiser 
is to enjoin the court, and as said in that case “an 
injunction against a state court would be a violation 
of the whole scheme of our Government.” Of course 
the Federal Courts will accept the state court’s con- 
struction of the state law. 

In the Estate of Will E. Keller, suit was brought 
by the executors against state officials in the United 
States District Court for the Southern District of 
California (Central Division) in Equity, Number 
747-J, alleging non-residence of the decedent and 
that the officials were acting unconstitutionally in 
attempting to collect the California inheritance tax 
on the basis of a California domicile and praying for 
an injunction. The suit was dismissed by a three- 
judge court January 25, 1936, on the ground that 
the entire inheritance tax proceeding in California 
is a proceeding in court and therefore could not, 
under the statute involved, be stayed by injunction. 

We submit that it is not only a proceeding in court, 
but just as clearly a proceeding by the court begun 
by the appointment of the inheritance tax appraiser 
as referee of the Court. This was recognized by the 
Judge of the District Court in the instant matter but 
he said in the opinion that the statute gave him the 
right to enjoin the state court. We have then three 
respondents, the appraiser who is a part of the court 
and therefore can not be enjoined, the Controller who 
can take no action of any kind until after the appraiser 
files his report, and the inheritance tax attorney who 
is simply the legal adviser of the Controller. None 
of the respondents can begin or dismiss any pro- 
ceeding in probate. It is really immaterial whether 
the Controller and Inheritance Tax Attorney are en- 
joined or not, as they can do nothing in the matter 
anyhow. 

Assuming, therefore, that the Supreme Court will 
uphold the opinion of the Circuit Court of Appeals, 
then what? Personally, I believe the dangers of 
inheritance taxes being imposed by two or more 
jurisdictions in the same estate have been greatly 
exaggerated. We believe it is not necessary, in order 
to afford reasonable relief to the taxpayer, to compel 
the taxing authorities to run from one end of the 
country to the other enforcing their tax statutes in 
federal courts. We believe a far better relief can 
be afforded to the taxpayer by the various states by 
the adoption of uniform rules for determining domicile 
and an insistence that their officials act with open 
minds and fairly in particular matters that may arise. 

We believe that Connecticut succeeded in the New 
York Court of Appeals in Jn re Trowbridge’s Estate, 
194 N. E. 756, in securing a clean cut ruling on what 
should be the law of domicile in every jurisdiction. 
If we understand that decision, it means that you 
can not move from one state to another, with the 
intention of living there permanently and yet retain a 
domicile in the former state. 

Of course if a person has two dwellings in different 
places and resides a part of his time in one place and 
a part in the other, the question, which of the two 
places is his legal residence or domicile is almost 
altogether a question of intent. We believe, how- 

(Continued on page 152) 








Community Property: 


Avoiding Avoidance by 


Adoption in the 
Revenue Act 


By GEORGE T. ALTMAN* 


URING recent months the Treasury Depart- 
ment has included the community property 
system among the methods of tax avoidance 

against which it has invoked the wrath of the people. 
There are, obviously, only two ways in which one 
could avail himself of the community property 
system for the purpose of tax avoidance. One could, 
if living in a community property state and still 
unattached, get married. There are rumors that this 
has been done. Perhaps they are not entirely in jest. 
Some nations have levied special taxes on bachelors 
in order to induce them to marry and raise more 
soldiers for the realm. But it is doubtful that an 
American of such means or position as to be con- 
cerned about the surtax would yield his birthright 
for so low a price. 

The other way in which one could avail himself of 
the community property system for the purpose of 
tax avoidance would be, were he married, to change 
his domicile to a community property state. But 
domicile cannot be changed in the mind alone; 
change of actual residence is necessary.?. It may be 
observed that the community property states? are 
crowded against Mexico and the Pacific Ocean, far 
from the center of the nation’s population. Distance 
perhaps is not a great difficulty to those concerned 
by the surtax. Then, too, the lower brackets may 
not be the only enchantment; among the cotton 
blossoms of Louisiana and Texas, the orange blos- 
soms of California, and the apple blossoms of Wash- 
ington one may roam in sweet reverie and whistle 
the brackets away. Nevertheless, one cannot rest 
one’s head at night upon a pillow in Los Angeles 
and return each day in time for the morning mail 
at Chicago or New York. Thus, to move to a com- 
munity property state means actually to move, and 
the Treasury Department must know that the 
brackets are not the only thorn in any man’s life. 





* Member of the Chicago and Los Angeles Bars; Certified Public 
Accountant; formerly special lecturer in income tax law, North- 
western University; author of Introduction to Federal Taxation. 

1 Mitchell v. United States, 21 Wall. 350, 353, 22 L. Ed. 584; 
Stallforth v. Helvering (CA of DC) 77 F. (2d) 548, certiorari 
denied, 56 S. Ct. 123. 


? Louisiana, Texas, New Mexico, Arizona, Nevada, California, 
Washington, and Idaho. 
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Moreover, the advantage of the change affects 
only current earnings from personal services. Prop- 
erty accumulated outside of community property 
states carries with it the character of its origin. The 
law of the state which was the owner’s domicile 
when the property was acquired by him,’? and in 
force in such state at that time,* determines whether 
it is separate or community property. The term “prop- 
erty” for this purpose means the fund, not the par- 
ticular block of stock or the particular bond.’ If 
an Illinois farmer sells his farm for $10,000 and 
moves to California, and there buys an orange grove, 
if the farm was his separate property so is the 
orange grove. Nor can a change in the law of the 
same state affect it. On July 29, 1927, the California 
code was revised so as to give the wife a vested 
interest in community property; but this did not 
give her a vested interest in community property 
theretofore acquired. If in 1925 a California lawyer 
earned a fee, it was taxable wholly to him, although 
called community property, because the wife had 
no vested interest in it.6 If he kept the money in 
the bank and in 1928 bought a ranch with it, the 
ranch, although called community property, repre- 
sented such property acquired before 1927, so that 
the income therefrom would be taxable wholly to 
the husband.? It has even been held, under Texas 
law, that income earned under a contingent-fee con- 
tract is governed by the status at the time the 
contract was entered into, not the status at the time 
the services are completed. Thus where a con- 
tingent-fee contract was made by a Texan, and his 
wife died before the services were completed, the 


fee when received was nevertheless community 
property. 


3 In re Thornton’s Estate, 1 Cai. (2d) 1, 33 P. (2d) 1, 92 A. L. R. 


1343; Johnson v. Commissioner (CCA-8) 88 F. (2d) 952; Shea v. 
Commissioner (CCA-9) 81 F. (2d) 937. 

4 Hirsch v. U. 8S. (CCA-9) 62 F. (2d) 128. 

5 Roberts v. Wehmeyer, 191 Cal. 601, 218 P. 22; Hannah v. 


Swift (CCA-9) 61 F. (2d) 307. 
®U. §. v. Robbins, 269 U. S. 315. 
7 Hirsch v. U. S., note 4, above. 
8 Commissioner v. King (CCA-5) 69 F. (2d) 639. 
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Property Stamped with 
Character of Origin 


ie MAY be observed then that property is indelibly 
stamped with the character of its origin. Neither 
removal of the owner to a different state, nor a 
change in the law of the same state, nor sale of the 
property and reinvestment of the proceeds, can in 
any way alter the relative rights of husband and 
wife which attached to the property, as a fund, at 
the time it was acquired. As a result, if a resident 
of a non-community state moves to a community 
state, the only income which thereafter is com- 
munity property, so as to be taxable half to the 
husband and half to the wife, is the income received 
from personal services and from property thereafter 
acquired as a result of personal services. 

It is indeed true that in Texas the income from 
the separate property is community property and 
taxable therefore half to the husband and half to 
the wife. This does not apply to gains on the sale 
or exchange of separate property, nor even to oil 
and gas royalties since in Texas such royalties are 
regarded as the proceeds of conversion of the prop- 
erty rather than income derived from the use of the 
property.7° But it does apply to all income, such 
as rents and interest, derived from the use of the 
property. The same rule applies in Idaho." The 
rule in Texas resulted from an interpretation of the 
Texas constitution,’? which can have no bearing on 
the federal question whether Texas can by either 
constitutional provision or legislative enactment 
change the rights of the spouses in property ac- 
quired while domiciled elsewhere. It has been held 
that a right to the income of property is a right in 
the property itself.7% If, as it has been held, a state 
cannot without violating the immunities clause of 
the Fourteenth Amendment change separate prop- 
erty into community property merely because its 
owner has chosen to move to that state,!* then it 
cannot provide that the income from such property 
shall be community property. It may result then 
that the treatment in Texas as community property, 
of the income of separate property, will not apply to 
property accumulated as separate property in a non- 
community state. 

In any case, aside from the possible exception of 
Texas and Idaho indicated above, moving to a com- 
munity property state can only lower the brackets 
to the extent of income from personal services and 
income from property thereafter acquired by means 
of personal services. Of course, there is nothing to 
prevent a husband from transferring half his prop- 
erty to his wife so that in a community property 
state all his income will be divided. But as far as 
the income from property is concerned this can be 
done as well in non-community states. If the prop- 


* Commissioner v. Wilson (CCA-5) 76 F. (2d) 766; Commissioner 
v. Terry (CCA-5) 69 F. (2d) 969. 

” Turbeville v. Commissioner (CCA-5) 84 F. (2d) 307, certiorari 
denied, 299 U. S. 581; Commissioner v. Wilson (CCA-5) 76 F. 
(2d) 766. 

''Tdaho Code, 1932 Ann., sec. 31-907. 

" Arnold v. Leonard, 114 Tex. 535, 273 S. W. 799. 

% Brown v. Fletcher, 235 U. S. 589, 598, 599; Irwin v. Gavit, 268 
U. S. 161, 167, 168; Senior v. Braden, 295 U. S. 422, 432, 434; Blair v. 
Commissioner, 300 U. S. 5, 13; George v. Ransom, 15 Cal. 322, 76 
Am. Dec. 490. 

4 In re Thornton’s Estate, note 3 above. 
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erty is substantial the intrusion of the gift tax will 
appear in either case. Even property called com- 
munity property but not regarded as vested, as that 
acquired in California before July, 1927, cannot be 
converted into community property of the vested 
type without payment of the gift tax.1° The issue 
between community and non-community states boils 
down then to the product of personal services. 


Earnings from Personal Services 


HE difference in taxation with respect to the 

product of personal services is, of course, substan- 
tial. The income tax is spread out in the lower 
brackets in the community property states by the 
division of the income between husband and wife. 
No transfer subject to gift tax is required there to 
divide the property accumulated through personal 
services between husband and wife. On the death 
of the earning spouse half of the property thus 
accumulated is not subject to estate tax, excluded 
therefore from its topmost brackets.** Where earn- 
ings from personal services are large, therefore, the 
tax-saving temptation of the community property 
laws may at times be the deciding factor in favor of 
a change of domicile. 

Whether often it is obvious no statistics could be 
had to show. With all the varied forces in life— 
family, friends, economic possibilities—which tend 
even in this age of streamliners and planes to root 
the hapless individual to a particular place of abode, 
it would be audacious presumption to say that so 
and so many dollars were lost to the federal revenue 
because of persons who have moved their homes and 
family trinkets across the prairie wastes for the pri- 
mary purpose of cutting their taxes. Then again, it 
may be that not every husband is willing to yield 
to his wife that vested interest in his earnings which 
is the inevitable price he must pay for saving a part 
of it from the clutches of the tax collectors. Per- 
haps, on the contrary, analysis might show that the 
scales of migration resulting from the community 
property laws are in favor of the federal revenue. 


Practical Differences between Community 
and Non-Community Property States 


HE question therefore arises as to the practical 

differences between the community property sys- 
tem and the system in force in the forty non-community 
states. Under the community property system the 
control of the community earnings is in the husband. 
His control, indeed, is not as owner but as agent of 
the community.’7 As agent he may not give the 
property away without her consent, or otherwise act 
in fraud of his wife’s rights.1* If he does, she is not 
without remedy in the courts,’® and in Louisiana if 
he proves an unfit manager, by reason of financial 
difficulties or the like, she may bring about an 


15 Gillis v. Welch (CCA-9) 80 F. (2d) 165, certiorari denied, 297 
U.S. Fea. 


18 Coffman-Dobson Bank & Trust Co. v. Commissioner, 20 BTA 
890. 


17 Poe v. Seaborn, 282 U. S. 101; Warburton v. White, 176 U. S. 
484, 


18 Goodell v. Koch, 282 U. S. 118 


1” See cases cited in Goodell v. Koch, supra, and Hopkins v. 
Bacon, 282 U..S. 122. 
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immediate dissolution of the community and liqui- 
dation of the community property.”° While they are 
living together, nevertheless, and the community 
relation is in effect, he appears to have absolute 
power over the use and disposition of the com- 
munity property. The wife, it is true, must join in 
a sale of real estate; but that is so also in most states 
which do not have the community property system. 
She may bind the community property for com- 
munity purposes; but so may she in any state charge 
the husband with necessaries.22. With respect to 
personalty otherwise, he may deal with it as he sees 
fit, and she cannot call him to account. ‘True, as 
the Supreme Court has pointed out, “power is not 
synonymous with right.”*? Yet it is a maxim of 
equity that where there is a right there is a remedy. 
If then, there is no remedy, the right is but an illu- 
sion, no less so because it is perpetrated upon the 
statute books. 


The policy of the law would not permit wrangles 
over community property between husband and wife 
otherwise in proper harmony. Wherein, then, lies 
the difference between the wife’s rights under the 
community property system and her rights else- 
where? It is only when death—or the courts—do 
them part, that any substantial distinctions appear. 
Even then, on analysis, the distinctions are not 
serious. Under the community system a division of 
the community property w ould result on divorce of 
the parties. But it is not necessary that the divi- 
sion be equal, the court having discretion to consider 
the causes for divorce and the circumstances of the 
parties.2* Allotment of the entire property to the 
wife has been sustained. Allotment of the entire 
property to the husband and grant of alimony to the 
wife has been sustained.2> Thus the so-called vested 
right of each in half of the community property falls 
before the broad discretion of the court to make such 
division as equity under all the circumstances may 
dictate. 

The situation is, as a result, essentially the same 
with respect to divorce as in states which do not 
have the community property system. There, too, 
a property division may be made according to the 
causes for divorce and the circumstances of the 
parties. Alimony, which is a provision for the 
support and maintenance of the wife out of her 
husband’s estate during her lifetime,?’ is based upon 
the same factors. Under some statutes dower may 
be assigned on divorce; ** and such right to dower 
has been considered sufficient to require tax- 
ing to the husband only a pro rata share of the gain 
on the sale of real estate under a divorce settle- 
ment.2® Thus the refinements of title, the nice dis- 
tinctions between the inchoate and the vested, the 
delicate shades of difference between power and 
right, the question whether the husband bought his 

2 Bender v. Pfaff, 282 U. S. 127. 

2130 C. J. 589 et seq. 

22 Poe v. Seaborn, 282 U. S. at 113. 

23 Vanderpool v. Vanderpool, 186 Wash. 360, 57 P. (2d) 1253 
Cunha v. Cunha (Cal. App.) 48 P. (2d) 130. 

% Stolz v. Stolz, 96 Wash. 227, 164 P. 920. 

2% Powell v. Powell, 66 Wash. 561, 119 P. 1119. 

2 The statutes vary widely. See 19 C. J. § 776. 

% Mesler v. Jackson Circuit Judge, 188 Mich. 195, 154 N. W. 63 


28 Glaser v. Kaiser, 103 Minn. 241, 114 N. W. 762. 
»® Frank v. Commissioner (CCA-3) 51 F. (2d) 923. 
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drinks as an individual pleasure-bent or as agent 


‘of the community—thus all these figments of the 


legal mind disappear before the social equities and 
necessities incident to divorce, just as the cold dew 
which follows the darkness disappears before the 
morning sun. 


Perhaps, however, in death the virtues of the com- 
munity property system may show their strength. 
Each spouse, under the community property laws 
reviewed by the Supreme Court, that is, those oi 
Washington, Arizona, Texas and Louisiana, may 
transmit his half of the community property by 
devise. If the decedent leaves no will, such half will 
go to his issue.*® In California and Idaho under the 
codes it passes to the surviving spouse.*! In Nevada 
and New Mexico upon the death of the husband, the 
property devolves in the same manner as in the four 
states reviewed by the Supreme Court, but upon the 
pg He death the community property is not subject 

» her testamentary disposition, and goes entirely) 
a the surviving husband, unless, in Nevada, the 
wife had been abandoned *? or, in New Mexico, a 
part of the community property had been set apart 
to her by judicial decree.** 


Principle of Vested Interest 


B Bee the states most favorable to the vested 
interest principle—those in which the wife’s inter 

est is subject to her testamentary disposition and in the 
absence of a will goes to her issue—the difference 
between those states and the states which do not 
have the community property system is not so wide 
as at first blush it might seem. In the latter states, 
on the death of the husband, the dower estate of the 
wife, or the estate created by statute in lieu of dower. 
also becomes vested. The only difference that arises 
is where the wife dies first. If she dies first, and has 
left no will, then under the laws of Washington, 
Arizona, Texas and Louisiana, her half of the com 

munity property goes to her issue. But that is an 
insignificant point. In the vast majority of cases 
her issue is also his issue, so that they would get the 
property eventually anyway. If she has left a will, 
however, the property may, indeed, go elsewhere. 

It may not be amiss, therefore, to inquire into the 
wife’s chances of dying first. The median age at 
marriage, of men, is 25.6, and of women, 22.4.°4 As 
any insurance agent’s handbook will show, the 
average life expectancy of a woman is 4 years longer 
than that of aman. That gives her a 7-year edge 
over the male. Statistics show the effect. Out of 
every 7 widowed persons in the United States, 5 are 
widows and only 2, widowers.**» Among the native 
white urban population, which is the more likely 
to be affected by the revenue laws, the ratio is more 
pronounced, nearly 7 widows to 2 widowers.** It 
may be that among those in brackets high enough 





* Poe v. Seaborn (Wash.); Goodell v. Koch (Ariz.); Hopkins 
v. Bacon (Texas); Bender v. Pfaff (La.); all supra. 

31 Cal. Probate Code, sec. 201; Idaho Code, 1932 Ann., sec. 14-113. 

2 Stats. of Nevada 1937, Chap. 198. 

33 New Mexico, 1929 Ann. Stats., secs. 38-104, 38-105. 

4 Fifteenth Census of the United States, Population, Vol. 2. 
p. 838. F 

% Ibid., p. 843. In 1930, the figures show, there were 4,734,374 
widows and 2,025,078 widowers in the United States. 

% Ibid., p. 849, showing 613,842 widows to 195,869 widowers. 
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to be influenced by the surtax in choice of domicile, 
the ratio is still wider; for it is no secret that men of 
large incomes are severely tempted in their portly 
years to discard the companion of their period of 
struggle and seek the stimulation of younger arms. 
The pertinence and salience of these observations 
cannot be challenged. Taxation is eminently prac- 
tical, the Supreme Court has found; *7 it is concerned 
with realities, not nomenclature.*® We are compar- 
ing here the rights of husband and wife under the com- 
munity property system, with their rights respectively 
under the system in force in the non-community 
states, for the purpose of determining whether the 
difference might be such as to deter an individual 
from moving into a community property state in 
order to cut his taxes. Such a comparison must have 
regard, not merely to the rights, whatever be their 
name, but to the conscious expectancy on the part 
of the individual that the rights will materialize. It 
is a fair conclusion from the analysis made that the 
difference is insubstantial; that the terms “vested” 
and “inchoate” will represent but little weight in the 
balance; that if a saving in taxes is sufficient in a 
particular case to tempt the individual to move to 
a’ community property state, the accompanying 
change in property rights will be no deterrent. 


Effect of Supreme Court Decisions 


T IS a necessary corollary of the above conclusion, 

that the decisions of the Supreme Court which 
spread community income out in the lower brackets 
represented a gift to the community property states. 
Not that the decisions were not sound, but rather 
that they were just as applicable, considering reali- 
ties, to the system in force in other states. When 
property rights can be dealt with in themselves, con- 
clusions can be clear and simple. When those rights 
are inextricably bound up with the social and emo- 
tional aspects of family life, the conclusions may be 
academic sophistry. When two people have sworn 
eternal allegiance to each other, for better or for 
worse, in joy and in sorrow, how petty and mean- 
ingless it is to say that this bauble is his and that 
hers! If the storm of emotion which brought them 
together has subsided, equity, it has been seen, will 
decree the division between them. As long as they 
stand together, all the property laws upon the stat- 
ute books are as impotent against the command of 
their affections as a raft upon a raging sea. 

If taxation is to be concerned with realities, then, 
it must recognize the family as a unit sui generis 
and deal with it accordingly. To this necessity the 
statute has already, in several provisions, given 
effect. Deduction of losses is denied in the case of 
sales between members of a family. In the defini- 
tion of a personal holding company the members of 
a family are treated as a single person. These 
provisions, however, are only negative. 

Negative, likewise, have been the attempts of the 
Treasury Department thus far to remove the advan- 
tage of community property. Several times the 
Treasury Department has asked Congress for a pro- 
vision including the income received by a community 


* Tyler v. United States, 281 U. S. 497, 503. 
* Senior v. Braden, 295 U. S. 422, 429. 
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in the gross income of the spouse having manage- 
ment and control of the community property. In 
some states, for example, California, this would 
mean including in the gross income of the husband 
the earnings of the wife.*® That would be manifestly 
unfair. Of course, the state could change its law 
to allow the wife, as in Idaho, the management of 
her own earnings.*® It would make no difference as 
far as actual management and control are concerned. 
There would, however, remain the constitutional 
issue. The Supreme Court has said that community 
income, though managed and controlled by the hus- 
band, is “owned” half by the wife; that the husband 


is merely the “agent” of the community as far as 


his wife’s half interest is concerned.*! Taxing the 
income of one individual to another would be a viola- 
tion of due process; ** and certainly the mere re- 
lation of agent and principal could not ground an 
exception to this rule. Of course, it may be said that 
while half the husband’s earnings “belong” to the 
wiie, such half may be used by the husband to 
satisfy his legal obligation to support his family. 
Ais to the wife’s earnings, if she has their manage- 
ment and control, it could be argued that the half 
thereof “owned” by the husband could be taxed to 
her because it is actually liable for her necessaries,** 
and can be used by her for her luxuries as well.‘ 
Due process is satisfied if income is taxed to the per- 
son for whose benefit it is applied; that is true, the 
Supreme Court has held, even though the benefit be 
predicated only on a moral obligation.*® As far as 
constitutional principles are concerned, therefore, it 
may be possible to tax community income to the 
spouse who has its management and control, not 
because of the management and control, but because 
of the purpose for which the income is or may be used. 

Even though the idea be fair and constitutional, 
however, there is still the political difficulty. Eight 
states which have become accustomed to the tax 
benefits of the community property system are not 
going to yield them up if there is a way to prevent 
it. And there are ways. The strength of those eight 
states in Congress may be too essential to issues of 
great political significance to be thrown away on 
so sectional a question as the community property 
system. The same result, however, can be accom- 
plished without touching the community property 
system, without running the blockade of the Con- 
stitution, and with a fairness that cannot be chal- 
lenged—by recognizing the family as a positive 
unit and thereby extending to all the benefits now 
limited to the few. 


Conclusion 


HE provision suggested, as far as the income tax 

is concerned, is simply that where husband and 

wife file separate returns, they may divide equally be- 
(Continued on page 184) 


3° Cal. Civil Code, secs. 172, 172a. 

49 Tdaho Code, 1932 Ann., sec. 31-914. 

41 Poe v. Seaborn, 282 U. S. 101. 

“ Hoeper v. Tax Commission, 284 U. S. 206. 

43 See, for example, Cal. Civil Code, sec. 168; Vernon’s Texas 
Stats., 1936, Arts. 4620-4623. 

44See, for example, Cal. Civil Code, sec. 167; Vernon’s Texas 
Stats., 1936, Art. 4623. 

“6 Burnet v. Wells, 289 U. S. 670. 
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Federal Limitations on 
Tobaceo Tax Laws 


HE field of indirect taxation is so large and 

varied, and so many questions of administra- 

* tion arise, that I may during my remarks more 

or less ramble around and not confine them to taxa- 
tion on the sale of tobacco products alone. 


More than twenty years ago the General Assembly 
of South Carolina created by statute the South Caro- 
lina Tax Commission. At its inception its duties 
were limited to the assessment and equalization of 
property for the purpose of ad valorem taxation. 


South Carolina being one of the pioneer states 
entering the field of indirect taxation, and especially 
the so-called nuisance taxes, the burden of collection 
fell upon the Tax Commission. As more and more 
kinds of taxes were added each year the complication 
of administration increased. One of the greatest 
difficulties was that of placing the proper construc- 


tion upon revenue measures enacted by the General 
Assembly. 

As the years passed the Commission, through the 
administration of these various statutes, found the 
defects therein and suggested to the General Assem- 
bly amendments, most all of which were adopted. 
Having cured the defects by amendments, the statutes 
are now fairly easy of construction and administration. 


Sales to or by Governmental Agencies 


ROBABLY the most annoying and difficult 
problem, from a revenue and administrative 
standpoint is that of sales to or by so-called Gov- 
ernment agencies or instrumentalities. 
(1) When is a corporation an agency or instru- 
mentality of the Federal Government ? 
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(2) When is a person an employee of the Federal 
Government, or an agency thereof, to such an extent 
as to be immune from taxation? 

(3) When is an association of individuals an 
agency or instrumentality of the 'ederal Government? 

These are a few of the perplexing questions which 
must be answered in the administration of statutes 
of this character. 

As to the first and second questions: When is a 
corporation an agency or instrumentality of the 
Federal Government, and when is an employee there- 
of exempt from State taxation? 

These cannot be answered by any known rule or 
formula. In fact, I have found it very difficult to 
arrive at an answer even after studying the decisions 
of the United States Supreme Court. Without criti- 
cizing, in any manner, those decisions dealing with 
these questions, I do find that the Supreme Court 
goes a long way to hold that a corporation and its 
employees performing the slightest function for the 
Federal Government is an agency or instrumentality 


thereof for the purpose of avoiding payment of taxes 
to the States. 


Decision in Rogers v. Graves 


HE most interesting case along this line, I 

think, is that of Rogers v. Graves, decided Janu- 
ary 4, 1937. This case involved an income tax, but 
is used here to illustrate how far the Supreme Court 
has gone in holding that a corporation, even though 
chartered by a State, is exempt from State taxation, 
and its employees likewise exempt. 

The facts in the above case were: The Panama 
Railroad Company was a corporation organized un- 
der the laws of New York and had’ been issued a 
New York charter. Prior to 1904, the corporation 
had been for many years privately owned and oper- 
ated. During the year 1904 the United States pur- 
chased all of the stock of the corporation, except 
qualifying shares of the officers, and continues to 
operate the railroad company. 

The business of this company consists of operat- 
ing a railroad along or near the Panama Canal, 
steamship lines, two hotels and a dairy. The rail- 
road, steamship lines, hotels and dairy serve private 
persons and all operations are done under the New 
York charter. All payments for expenses, etc., are 
made by the treasurer of the corporation and not by 
appropriations by Congress. 

The question arose as to whether or not the salary 
of Rogers, general counsel for the corporation, was 
subject to the New York income tax. All of the 
State courts of New York held the salary of the 
general counsel of the New York corporation 
taxable. 

Appeal from these decisions to the Supreme 
Court of the United States was promptly taken. 
The Supreme Court, in an apparent unanimous deci- 
sion, held that this corporation was performing a 
governmental function and was immune to State 
taxation. This holding is made in the face of the 
fact that the company is a New York corporation 
and is a separate and distinct entity from that of the 
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stockholders. The court said as to the salary of the 
general counsel, which holding will apply to all 
other employees thereof: 

“The Railroad Company being immune from state taxa- 
tion, it necessarily results that fixed salaries and compensa- 
tion paid to its officers and employees in their capacity as 
such are likewise immune.” 

So it seems to me, that, regardless of the cor- 
porate entity, the Federal Government under this 
decision may acquire the stock of an Alabama, South 
Carolina, or any other state chartered corporation, 
and it, together with the income of its officers and 
employees, would immediately become immune from 
state taxation. How the taxation of the income of 
the officers and employees of this corporation could 
in the remotest degree affect the operations of the 
Federal Government, I do not see. 


Problem in Alabama 


T SEEMS to me that Alabama has had more than 

its share of trouble with the attempted taxation 
of so-called federal agencies and instrumentalities. 

Under a statute enacted in Alabama during the 
year 1919, a tax was levied at the rate of 15 cents 
per hundred dollars of the principal sum secured by 
mortgage covering real estate located therein, and 
provided that no such paper should be recorded until 
such tax was paid. 

The Federal Land Bank of New Orleans offered 
certain mortgages for record and when refusal was 
made by the recording officer until the tax on account 
thereof was paid, suit was immediately brought to 
force the recording thereof. Again the state courts 
held the tax payable. Upon appeal to the Supreme 
Court of the United States, the decree of the State 
Supreme Court was reversed and the statute was 
held not applicable to the Federal Land Bank. 

In this case the Supreme Court of the United 
States said that the State of Alabama had levied a 
general tax on mortgages, using the condition at- 
tached to registration as a practical method of col- 
lecting it and, in doing so, by the construction given 
the Statute by the State Supreme Court, it had in- 
cluded mortgages that it was not at liberty to reach. 

I have found no sound reason why the Federal 
Land Bank should be exempt from any state taxa- 
tion. Should the State of South Carolina, or any 
other State in the Union, organize a bank for the 
purpose of lending money on real property, I believe 
that under the present decisions of the Supreme 
Court, such banking institution would be subject to 
all federal taxes imposed upon like private institu- 
tions. The Court has repeatedly held that where a 
state enters private business it immediately passes 
from the exempt class and falls into the same class 
with individuals in like business. 

I think the law should apply alike to both the 
United States and to the States. There could be no 
objection or burden upon either the Federal Govern- 
ment or the State Government for either to levy a 
non-discriminatory tax upon the so-called agencies 
of the other. Under the decisions, as J now read and 
interpret them, the Federal Government in all its 





1 Federal Land Bank v. Crosland, 261 U. S. 374, 43 Sup. Ct. 385. 
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activities, whether governmental in character or not, 
is exempt from all state taxation, but the State Gov- 
ernments are only exempt from Federal tax when 
they engage in functions absolutely necessary for 
their existence as such governments. 


Question of Governmental Agency 
in the Administration and 
Collection of Tobacco Taxes 


HIS being a conference of tobacco tax adminis- 
trators, I presume you will be more interested in 
matters involving the administration and collection 
ot that kind of taxes when and where the question of 
government agency or instrumentality is concerned. 
The first case in South Carolina involving the limi- 
tation, under the Federal Constitution, of the levying 
of a tobacco sales tax, was that of Doscher, et al. v. 
Query et al.2 This was a suit to enjoin the Com- 
missioners from enforcing the provisions of an Act 
approved April 22, 1927, levying a stamp tax upon 
tobacco products sold within the State. 

The Act in question requires that each individual 
package of cigarettes, snuff, smoking tobacco and 
chewing tobacco, wrapped in packages of two 
pounds or less, have the required stamps placed on 
each package by the wholesaler, or jobber, within 
seventy-two hours after such products were received 
by them. Provision is also made for certain dis- 
counts to purchasers of stamps to compensate for 
the work, trouble and expense of attaching them to 
the individual packages; for consignment of stamps 
where dealers have posted the required bond in order 
that stamps may be used before payment is made 
therefor ; and for refund of tax paid on goods shipped 
to points without the State, or sold to persons exempt 
from the tax. 

This cause of action was brought before the statu- 
tory three-judge court, praying for an injunction 
against the members of the Tax Commission or the 
employees thereof enforcing the provisions of this 
Act on the grounds: 

(1) That so far as it affects tobacco products re- 
ceived from, or shipped to other States, it violates 
the commerce clause of the Constitution, both in the 
imposition of the tax and in requiring the stamps 
to be affixed to the packages; 

(2) That it violates the due process and equal 
protection clause of the Fourteenth Amendment to 
the Constitution; and, 

(3) That it violates Article X, Section 1, of the 
Constitution of South Carolina, which requires that 
assessments and taxation be on a uniform and equal 
rate. 


Opinion in the Doscher Case 


S TO the commerce clause question, the Court 

properly held the tax was an occupation or sales 
tax levied upon dealers engaged in the business of 
selling tobacco products within the State of South 
Carolina. The fact that a large part of the goods 
upon which the tax is assessed has been shipped from 
other states in interstate commerce is without sig- 


221 Fed, (2d) 521, 
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nificance, for those goods became subject to the tax 
only after their movement in interstate commerce 
had ended, and after they had come to rest in the 
possession of dealers in South Carolina as a part of 
their stock in trade. The tax bore upon all dealers 
equally, and made no discrimination against prod- 
ucts from other States in favor of products produced 
within the State of South Carolina. The mere fact 
that goods have been shipped in interstate commerce 
to the place where they are taxed is no valid objec- 
tion to the tax. 

The contention was urged that even though the 
tax be valid, the requirement as to stamping is void. 
However, the Court decided that inasmuch as the tax 
itself was valid, the State had power to adopt any 
reasonable regulation to prevent evasion of the tax. 
The requirement that dealers stamp all goods not 
previously stamped, which are received by dealers 
and made a part of their stock in trade, merely places 
such goods on a parity with goods manufactured 
within the State. 

The three-judge court denied the interlocutory 
injunction and dismissed the bill of complaint. 

The decision was indeed a victory for South Caro- 
lina. Especially was this true from an administra- 
tive stand-point, for had the decision been otherwise, 
the collection of the stamp tax on the sale of tobacco 
products would have been practically beyond en- 
forcement. In other words, if the State could not 
require the affixing of stamps soon after the receipt 
of the goods from other states, the collection of the 
tax could not be enforced. 


Other Vexatious Problems 


ROBABLY the most vexatious problem to con- 

front the South Carolina Tax Commission has 
been that of taxation of tobacco products, soft 
drinks, etc., when such sales are made by camp ex- 
changes operated by the enrolled members of the 
Civilian Conservation Corps. 

When the corps first came into being by executive 
order of the President, and camps were being organ- 
ized within the borders of South Carolina, and this 
question immediately arose, the Commission took the 
position that the sales, by the camp exchanges being 
operated on land not owned and ceded to the United 
States, were taxable. The officials in charge of the 
corps immediately resisted the collection of the tax 
on the ground that the camp exchanges were Fed- 
eral Government agencies and instrumentalities. 
The camp exchanges could not purchase taxable 
goods from the South Carolina merchants except by 
paying the tax, inasmuch as stamps were already 
on the articles before they were sold by the whole- 
salers. The result of this situation was that the 
camp exchanges, using a Government truck for 
transportation, brought the taxable articles from 
without the State, and said in effect: We are not 
paying this tax regardless of the law of South 
Carolina. 

The only remedy open to the Tax Commission 
to enforce the collection of this tax was by seizure 
and confiscation of the unstamped articles offered for 
sale by the exchanges. It will be borne in mind that 
no attempt was made to collect the taxes except 
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from camp exchanges operated on property not 
owned and ceded to the United States. 

We were hesitant and finally did not instruct 
our agents to seize any of these goods. We could 
not take the responsibility of being incorrect in our 
interpretation of the law applicable to the facts. 
Should we have been incorrect, our agents might 
have been subject to federal prosecution and a term 
of incarceration in a federal prison. 

The result of this action on our part raised quite 
a howl from our own South Carolina wholesale 
merchants. They could not compete with the out 
of-state merchants and absorb the tax. The result 
was that they were deprived of doing business with 
the camp exchanges, and the State was, and is now 
being deprived of its revenue, which we, as adminis- 
trators of the law, thought, and now think, it is 
entitled to. 

For more than three years we endeavored to get 
attorneys of the Department of Justice at Washing 
ton to bring an action for the purpose of enjoining 
the enforcement of the South Carolina law levying 
this tax. We got nowhere with this idea, except 
promises to institute the suit immediately. As | 
said before, we waited for more than three years 
with our hands practically tied behind our bac ks and 
the State would continue to lose the revenue from 
these sales, if we were correct in our interpretation 
of the law. 

On June 28, 1937, the President approved an Act 
of Congress providing for the establishment of the 
Civilian Conservation Corps. Remember, up until 
this date, the camps were operated and financed by 
and under an executive order of the President. This 
Act provides, among other things: 


“And the Corps shall take over institution of the Camp 
Exchanges heretofore established and maintained, under 
supervision of the War Department.” 


Immediately after the approval of the above re 
ferred to Act of Congress, attorneys of the Depart- 
ment of Justice appeared upon the scene—that is— 
in my Office, with a bill of complaint prepared ready 
for service, and which was served upon the Commis- 
sion. This bill of complaint prayed for a permanent 
injunction restraining the Commissioners, or any of 
their agents or employees, from enforcing against 
camp exchanges the statute of South Carolina im- 
posing a tax on the sale of tobacco products, etc. 

An agreed statement of facts has been entered 
into by counsel for the United States, and myself, 
representing the Tax Commissioners. This case will 
be heard before a three-judge statutory court some- 
time during this month. The decision in this case, 
if carried to the Supreme Court of the United States 
will settle this troublesome question for all the 
states having similar tax statutes. 

In my study and search during the preparation of 
the defense of this case, I have found only two cases 
which decide directly the status of post exchanges. 
Strange to say, one of these cases arose in the State 
of Alabama. The question there involved was 
whether or not an army post exchange was a govern- 
ment agency or instrumentality and, as such, ex- 
empt from the payment of gasoline taxes upon 
gasoline purchased by it. 

(Continued on page 184) 
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Capital Gains and Undistributed Profits 
Taxes: A Suggested Program’ 


Important revisions 
in the Revenue Act 
are recommended 
and urged 


By 
ELLSWORTH 
C. ALVORD* 


I. Introduction 


UNDS for paying Government expenses are 

P cttainante only from three sources: (1) Taxa- 
tion; (2) Confiscation; (3) Repudiation. Our 
Government in the past has “looked at all three”— 
and has resorted to all of them. Those of us who 
now choose taxation, who prefer to place our Gov- 
ernment upon a pay-as-you-go basis, and who con- 
currently advocate a return to a sensible revenue 
system, are criticized. We are told that we have 
no interest in the welfare of the lower one-third of 
our population—the “ill-housed, ill-clad, ill-nourished.” 
I am willing to meet this issue squarely. It is 
precisely because I am interested in the so-called 
lower one-third; interested in providing opportuni- 
ties for better homes, suitable clothing and proper 
nourishment; interested likewise in providing jobs 
for the unemployed and maintaining jobs for those 
now employed; interested in encouraging initiative, 
enterprise and skill, and in protecting their proper 
reward; interested in freeing the small business man 
from the financial restrictions with which his Gov- 
ernment now shackles him; interested in protecting 
the small investor from as many pitfalls as possible ; 
interested in bringing to our present generation a 
“life of greater opportunity, of greater security, of 
greater happiness”; and because I refuse to pass on 
to your children and mine a staggering burden of 
debt which they did not incur, which they cannot 
carry, and which will destroy their opportunities, 
deny them their security, and deprive them of their 
happiness—that I have taken my present position. 
It is indeed difficult—perhaps impossible—to dis- 
cuss Government finance, or any part of our most 
complicated tax system, in an understandable man- 





* Remarks before the Investment Banker’s Assn. of America, White 
Sulphur Springs, W. Va., November 6, 1937. 
“* Attorney at Law, Washington, D. C. 
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ner. It may be assumed that the “upper one-third” 
will protect themselves. My remarks are intended 
primarily for the other two-thirds. 


II. The 1938 Budget 


Aa of the 1938 Budget,” in the nature 
of an “interim” report on the financial situation 
for the current fiscal year, was published early last 
fall. I outline a few facts for you: 

(1) The estimated deficit for the current year is 
now $895,245,000. (Last April the estimate was 
$418,000,000 ; and last January a surplus of $37,000,000 
was indicated.) 


(2) Receipts are estimated at $6,650,000,000—an 
increase in the tax burden of $1,357,000,000 since last 
year; 

(3) Expenditures for the year will approximate 
$7,500,000,000. (If we deduct payment of the soldiers’ 
bonus—a non-recurring item—this is the same 


amount as last year, and more than any other year 
since the War.) 


(4) Expenditures for recovery and relief, if we 
are to compute them upon a basis comparable with 
prior reports, will total $3,172,000,000—not the 
$1,876,000,000 specifically set forth in the budget 
summation. 


(5) The savings to be effected by administrative 
action amount to $208,000,000—approximately 4% 


of: the sums appropriated for non-obligatory ex- 
penditures. 


(6) The cost of the “ordinary” functions of the 
Government, on the present basis of bookkeeping, 
will be $5,529,000,000—$750,000,000 (disregarding 
the bonus) more than last year and almost 
$3,000,000,000 more than 1934. 


(7) A mysterious “saving” of $115,000,000 is ef- 
fected by a revision of the estimate for investment 
in the Social Security account—a device which, by 
coincidence, keeps the deficit for the year under the 
billion dollar mark. 


(8) The public debt on June 30, 1938 will be 
$37,119,000,000—if the budget estimates of expendi- 
tures and receipts are correct, if Congress authorizes 
no new expenditures, and if there are no additions 
to the public debt as a result of the Treasury policy 
with regard to the purchase and sterilization of gold. 


(9) Interest on the public debt alone will amount 
to $925,000,000. 


(10) We are in our eighth year of consecutive 
deficits, aggregating $22,600,000,000. 

The figures speak for themselves. It comes down 
to this: With all our present taxes, and in the most 
prosperous year for business since 1929, we must 


1Since this address was delivered, the General Budget Summarv of 
January 3, 1938 has been released, containing later estimates than those 
stated herein. It will be noted that the estimated gross deficit for the 
current fiscal year is now $1.294.000,000; the estimate of receipts has 
been reduced to $6,300,000,000: the estimate of expenditures increased 
to $7.600.000.000; and the public debt on June 30, 1938 is estimated at 
$37 ,603,000,000. 
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borrow almost a billion dollars to meet our expendi- 
tures. It may be more. I have used the Govern- 
ment figures. In my opinion, the current deficit 
will exceed $1,500,000,000. And the trend of ex- 
penditures, from year to year, is still upwards! 

I suggest: 


(1) The reduction of expenditures to the point 
where they can be met by taxation. 

(2) That the Director of the Budget submit to 
the Congress, immediately upon its convening, a 
specific detailed program, setting forth methods by 
which expenditures can be reduced by $2,000,000,000. 

(3) That the leaders of the Congress agree to 
oppose all legislation which will require the ex- 
penditure of money not provided for in the Revised 
Budget, unless it carry its own revenue-raising pro- 
visions. 

(4) That whole-hearted support be extended to 
the President and his Administration in their efforts 
to balance the budget for 1939 through reduction of 
expenditures. 


(5) That our existing revenue system be revised 
so that it will yield maximum revenues and, con- 
versely, so that its adverse effect upon revenues will 
be eliminated. 


III. Tax on Capital Gains 


T SEEMS to be generally agreed—by tax and 

financial authorities within and without the 
present Administration—that the present method of 
taxing capital gains must be “scrapped.” There is 
just as widespread disagreement, however, as to the 
formula to be adopted in its stead. Before pre- 
senting my program, therefore, it is appropriate to 
review briefly the effect of the present law, and 
some of the fundamental problems. 


1. Effect of the Tax 


The present law originated in the Revenue Act 
of 1934. Under it a stated percentage of gains to 
an individual (but not to a corporation) is recog- 
nized for taxation. The percentage decreases on a 
sliding scale according to the number of years the 
capital asset has been held. Capital losses are sub- 
ject to the same scale of percentages but are de- 
ductible only to the extent of capital gains plus 
$2,000. Corporations are taxable in full on capital 
gains, but may deduct capital losses only to the 
extent of such gains plus $2,000. Non-resident aliens 
and foreign corporations—not engaged in business 
in the United States and not having an office here 
—are not taxed upon their gains from dealings in 
stock, securities, or commodities. 

This method of taxing capital gains was adopted 
after a prolonged study of the problem by a Sub- 
committee of the Committee on Ways and Means 
of the House of Representatives. 

In the days of moderate tax rates, the present sys- 
tem would perhaps have been fair and equitable. 
Under the present high rates, however, its defects, 
usually urged by the advocates of repeal, are many: 

(1) Business transactions are tested by tax lia- 
bilities, rather than by sound business judgment. 
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(2) The Government, claiming to be a partner, 
takes the lion’s share of the profits, but risks none of 
the losses. 


(3) Men of outstanding ability, who in the past 
have provided employment and opportunities for 
others, are retiring from active business, and are 
refusing to assume the risks of new enterprises. 

(4) The present law tends to raise market prices 


to unwarranted levels, by creating an artificial scar- 
city of securities. 


(5) It accentuates a falling market, as persons 
hasten to sell in order to wipe out capital gains. 


(6) It artificially measures the taxpayer’s ability 
to pay by the transactions of a single year, even 
though the net result of his investment transactions 


over a period of years shows no profit or even a 
loss. 


(7) It retards business recovery by discouraging 
profit-taking, thus reducing the velocity of the cir- 
culation of money. ' 


(8) Insofar as it taxes retained corporate earnings 
which are reflected in the appreciation in the market 
value of stock, the tax duplicates the undistributed 
profits tax. 


(9) It imposes an unjust burden upon the tax- 
payer who is forced to sell. 

(10) It discriminates without cause against cor- 
porations by denying to them the advantages of 
the decreasing percentages of recognized gain al- 
though they are now subject, like individuals, to 
graduated surtaxes. 


(11) Finally, it is an unstable revenue producer. 


2. Analysis 


We have been tinkering with a capital gains tax 
since 1913. Yet, despite the efforts of the best minds 
in the field, it has resisted adequate solution. The 
fundamental difficulty is that the term “capital 
gains” is not a single, unified concept but rather a 
combination of complex concepts. 

(a) Inherent Tax Difficulties—A “capital gain” is 
the appreciation in the value of a capital asset real- 
ized by sale or exchange. When broken down into 
its component elements, it is obvious that the term 
includes two fundamental concepts—(1) “apprecia- 
tion in value” and (2) “realization.” But each of 
these concepts embraces wholly dissimilar items. 

For instance, “appreciation in value” may reflect— 

(1) Shifts in the price level of commodities, such 
as occurred in the downward trend from 1929 to 


1932, and, more recently, in the sharp upward trend 
from 1933 to 1937; 


(2) Changes in the value of money, as evidenced 
by the devaluation in the gold content of the dollar; 

(3) Accretions due to time alone, as in the growth 
of crops or the development of new processes; 

(4) Changes in the relative value of property— 
where, for example, an invention may build up the 
value of certain property and render obsolete other 
items; 

(5) Corporate surplus accumulations, which are 
reflected in the appreciated value of securities; and 

(6) A prospective increase in earnings. 
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It should be noted that insofar as such apprecia- 
tion results from a change in purchasing power or 
gold content of the dollar, we are dealing with fic- 
titious gains which are not proper subjects for taxa- 
tion. On the other hand, appreciation resulting 
from the other factors is a real gain, although there 
are difficulties in determining how it should be taxed. 
The problem is made more difficult by the fact that 
many changes in value are not attributable to a 
single factor, but to a combination of factors, some 
operating in a favorable, and others in an unfavor- 
able, direction. 


Similarly, the concept of “realization” includes 
such radically different instances of the conversion 
of property as 

(1) A transfer of investments from one form to 
another without any change in the value of the 
investment; 


(2) A forced sale of property, which must be 
replaced from the proceeds of the sale; 

(3) A “wind-fall” in a single year after many 
years of effort, frequently experienced by inventors, 
artists, and prospectors; 

(4) The realization of profit incidental to an in- 
vestment which was made primarily for its regular, 
periodic yield; 





(5) A speculative turn-over where appreciation 
rather than periodic income was the principal mo- 
tive for the investment. 


By “lumping” these transactions into a single 
category, no distinction is drawn between voluntary 
and involuntary gains; between immediate and 
cumulative realizations; and between speculative 
and investment transactions. 


These divergent elements entering into the con- 
cepts of “gain” and “realization” have made it ex- 
tremely difficult to evolve a satisfactory method of 
taxing capital gains. 

(b) Proposal for Repeal—Because of these or 
other difficulties, it has often been suggested that 
the capital gains tax be repealed. But I have al- 
ways opposed the proposal. 


At the outset, I discard the customary argument 
that the Government cannot afford the immediate 
loss of revenue. It is now generally admitted that 
an equitable tax upon capital gains, over a period 
of years, produces no revenues; and I am inclined 
to think that the revenues this year will be incon- 
sequential. If a tax will produce no net revenues 
over a period of ten years, then it seems to me that 
revenue requirements fail to justify its imposition. 

Nevertheless, I oppose repeal and favor the im- 
position of a reasonable tax upon capital gains, for 
the following reasons: 


(1) A person who realizes a capital gain indis- 
putably possesses an ability to pay taxes; 

(2) Earned income should not bear the whole brunt 
of taxation, while investment income goes scot-free; 

(3) Tax avoidance by conversion of ordinary in- 
come into capital gains probably could not be pre- 
vented; 

(4) Redrafting the revenue laws to draw a clear- 
cut distinction between capital gains and ordinary 
gains would present an almost impossible task; 





CAPITAL GAINS AND UNDISTRIBUTED PROFITS TAXES 147 


(5) In addition to the difficulties of definition, the 
administrative burden of distinguishing capital gains 
from ordinary gains would be heavy, especially 


since the premiums upon exemption would be sub- 
stantial; 


(6) Repeal of the tax would exempt speculative 
gains, which deserve to be taxed at the highest pos- 
sible rates; and 


(7) Outright repeal, as contrasted with gradual 
revision, would produce administrative confusion 
and probably would unduly disturb the capital mar- 
kets. 


(c) Inventory Method.—Recently, a rather novel 
solution of these difficulties has been suggested by 
the Twentieth Century Fund. The proposal is to 
have taxpayers inventory their capital assets. 


Under this method taxpayers would be required 
to value their holdings of capital assets each year 
and to enter in their tax returns, along with other 
income, the plus or minus difference over the market 
value of the property at the close of the preceding 
taxable year. If assets are disposed of during the 
year, the seller would report gain or loss measured 
by the difference between the reported value at the 
end of the previous year and the selling price. The 
proposal also would permit carrying forward any 
unabsorbed losses to subsequent years. 


The advocates and supporters of this proposal ad- 
mit that it is unconstitutional at least if made com- 
pulsory for all taxpayers. They suggest that perhaps 
this can be remedied either by constitutional amend- 
ment, or by giving taxpayers an option between the 
inventory method and another method. Neverthe- 
less, I believe the defects in the proposal outweigh 
any possible benefits to be derived from it. 


The ordinary individual of small means has no 
funds to pay a tax on unrealized annual apprecia- 
tion in the value of his capital assets. In a period 
of rising prices, this would compel widespread liqui- 
dation of capital holdings. The effect on the market 
of this forced unloading might be quite as unfavor- 
able as the existing method. 


Again, practical and administrative difficulties 
would be greatly increased by the necessity of de- 
termining the fair market value of assets still held 
by the taxpayer. The determination of fair market 
value is one of the most troublesome problems in 
the tax law today. Recently, the trial of a valuation 
problem in a single case before the Board of Tax 
Appeals consumed more than a year. If the prob- 
lems incident to this determination are extended to 
every taxpayer holding a capital asset, I venture 
to predict our tax machinery will “bog down” com- 
pletely. 

To take the simplest possible case, that of listed 
securities, the “end-of-the-year” price for a security 
with a thin market does not furnish a fair measure 
of value, so that other factors would have to be 
examined. Moreover, where a large block of stock 
is held by a single taxpayer, the element of “block- 
age” supplies a substantial variant to the stock mar- 
ket quotations. And, even in the ordinary case of 
such listed securities, the Board of Tax Appeals has 
held that the market quotation is only one of several 
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elements to be considered in determining fair mar- 
ket value. 


But only 1% of all corporations have listed secur- 
ities. In the other 99%, the use of book values to 
determine fair market value would be unfair because 
of write-ups or write-downs of the corporate assets 
or because of financial reorganizations which may 
change the stated book value but not the actual 
value of the security. 

Finally, what of capital assets other than stock? 
The proponents of the plan suggest that real estate 
might be valued by taking the change in the assessed 
valuation of the property. But many of our muni 
cipalities, whose borrowing ability is limited by the 
assessed value of real property, have discovered 
that they can increase their indebtedness merely by 
increasing the total assessed value of the property. 
Should such fictitious changes in assessed valuation 
be the basis for a tax on capital gains? 


3. Recommendations 


I realize fully that there is no such thing as a 
perfect tax. The program I am suggesting 1s 1n- 
tended as a working model for a more equitable tax. 


I suggest for your consideration the following spe- 
cific changes as a program for the immediate future : 

(1) Capital gains should be segregated from 
other income, and taxed separately ; 


(2) The rates of tax should be substantially re- 
duced ; 


(3) Gains and losses should be averaged over a 
period of years; 

(4) The capital gain and loss provisions should 
be made applicable to corporations ; 

(5) Speculators should be taxed on gains from 
capital assets as ordinary income; 

(6) Special consideration should be given to gains 
and losses on liquidation; and 


(7) The proceeds from the tax on capital gains 
should be ear-marked and devoted to debt retire- 
ment. 


The advantages of these changes appear to me to 
be as follows: 


First, the segregation of capital gains from other 
income will give effect to the differences between 
“ordinary” and “extraordinary” income, and will 
also protect the revenues against future inroads by 
offsetting capital losses. 


Second, substantial reduction in the rates of taxa 
tion—-perhaps to one-sixth of the present ordinary 
rates-—will minimize the influence of the tax as a 
motivating force in business transactions, and will 
give recognition to the fact that appreciation in the 
value of corporate securities, due to retained earn- 
ings, is now subject to the undistributed profits tax. 


Third, the se paration of capital gains from ordi- 
nary income will permit a fairer treatment of losses 
than is accorded under the present law. While losses 
would automatically be limited to the extent of 
gains, a carry-over period for net capital losses will 
be provided. Although any fixed period is some- 
what arbitrary, I suggest six years as sufficient to 


March, 1938 


permit a fair approximation of capital net worth. 
For the benefit of small taxpayers, consideration 
might also be given to permitting the deduction of 
capital net losses, not exceeding $5,000 in any one 
year, from ordinary income. 


Fourth, the extension of the benefits of the capital 
gains provisions to corporations will remove an in- 
equity in the present law. So long as the tax upon 
capital gains and the tax upon corporate income 
were at substantially the same rates, it was unneces 
sary to make the former apply to corporations. The 
substitution of graduated percentages of recognized 
gain in the case of individuals was designed to pre- 
vent appreciation (which had accrued over a period 
of years) from putting an individual into extraordi- 
narily high surtax brackets. Similar treatment for 
corporations was unnecessary, for the corporate rate 
was a flat 12'4% regardless of the amount of cor 
porate income. "Sea, however, with the application 
of graduated surtax rates to corporations through 
the undistributed profits tax, no distinction should 
be drawn between corporations and individuals in 
the application of the tax. 


Fifth, as our capital assets are diverted to the 
Government, it will assure a corresponding reduc- 
tion in our public debt. 


It has been argued that this method is defective 
because it splits the taxpayer’s ability to pay into 
two isolated compartments—that based on ordinary 
income, and that based on capital gains—while ac- 
tually, “a taxpayer is not a bundle of isolated abili- 
ties to pay.” 


But the difficulty in attempting to tax capital gains 
can be attributed to this very attempt to commingle 
the taxpayer’s ability as measured by ordinary in- 
come with his ability arising from capital transac- 
tions. The inherent differences in the nature of 
capital gains as contrasted with ordinary income 
would seem to be a sufficient basis for isolating the 


taxpayer’s ability in terms of each of these classes 
of income. 


Surely, I cannot be accused of treating capital 
gains too liberally. I remind you that ordinary 
capital gains are not taxed at all in Great Britain, 
and that British revenues have been large and re- 
markably constant, often exceeding our own revenue 
from income taxes, although that country has but 
approximately one-third of our population and 
wealth. Again, I remind you that a fair tax upon 
capital gains cannot yield net revenues over a period 
of time. I believe that we should extract, from 
those possessing ability to pay, a reasonable por- 
tion of their gains. But we should tax them in such 
manner that normal business transactions are not 
prevented, that the volume of transactions is not 


restricted, and that the revenues are not adv ersely 
affected. 


| recognize that much can be said in favor of the 
complete abolition of the tax on capital gains. How- 
ever, after a careful weighing of the “pros” and 
“cons,” I am convinced that, at least for the imme- 
diate future, we should continue to tax capital gains 
at relatively low rates. 
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IV. The Undistributed Profits Tax 


PPROXIMATELY one year ago, the undis- 
tributed profits tax was recommended for the 
declared purpose of— 


(a) Correcting “the existing differences between 
corporate taxes and those imposed on owners of 
unincorporated business” ; 


(b) Seeking “equality of tax burden on all cor- 
porate income, whether distributed or withheld” and 
thus preventing the evasion of surtaxes through the 
“accumulation of surplus in corporations,” and, 

(c) Effecting “great simplification in tax proce- 
dure.” 


A. Basic Objectives of the Tax 


No hint of economic theories appeared in the pro- 
posals of the Administration. The declared pur- 
poses are all legitimate and proper objectives. 


But, strangely enough, the law which was enacted 
does not promote any of these purposes. In fact, it 
works in direct opposition to them. By piling the 
undistributed profits tax on top of the existing tax 
structure, the proponents of the law 


(a) Increased the discrimination against small 
corporate enterpise as compared with unincorporated 
business; 

‘b) Raised the rates applicable to stockholders of 
small means, but still left them lower than the 
higher brackets of wealthy stockholders; and 

(c) Complicated, enormously, the revenue system. 

Despite this direct conflict with the stated pur- 
poses, the Administration is still vigorously sup- 
porting the “principle” of the present law. Perhaps 
the explanation is found in the fact that the inspira- 
tion for the tax, and the true principles upon which 
it is based, come not from students of taxation, but 
from economists close to the Administration. Prom- 
inent among them are Professor Rexford G. Tug- 
well and David Cushman Coyle. 


Long before the adoption of the principles by the 
\dministration, both Tugwell and Coyle were ardent 
advocates of a penalty upon undistributed profits— 
but not as a matter of taxation. They were not con- 
cerned with the raising of revenues, or with the 
prevention of tax avoidance, or with equality of tax- 
ation, or with the building up of a sound revenue 
system, or with the problems confronting those 
charged with the administration of the law, or with 
the very real problems of the taxpayer. 

Thev were exponents of a broader economic the- 
ory. They believed in a more rigid Government 
control over business enterprise. National plan- 
ning, with all activities forced to conform to the Gov- 
ernment plans, was their objective. 

According to their theory, a major cause of the 
depression was that corporations saved too much 
and used their savings unwisely. Retained profits, 
they felt, were used for speculation in the “call- 
money” market and for over-expansion of productive 
facilities. If earnings could be forced out by divi- 
dends, the purchasing power of stockholders would 
be increased and economic stability advanced. In 
order to secure new funds, corporate management 
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would have to ask stockholders to reinvest their 
dividends. This would enable stockholders to pass 
upon the desirability of contemplated expenditures. 
If the stockholders failed to reinvest, the managers 
would have to sell new stock, thus subjecting their 
plans to scrutiny by the Securities and Exchange 
Commission and other regulatory bodies. 

They chose to impose a penalty upon undistributed 
profits in order to compel distribution of corporate 
earnings, and thus to effect, in part, the social and 
economic reforms they advocated. 

My views upon the Tugwell-Coyle theory are suc- 
cinctly summarized by Mr. Joseph P. Kennedy, for- 
mer chairman of the Securities and Exchange 
Commission, lately chairman of the Maritime Com- 
mission and now Ambassador to the Court of St. 
James, who has referred to the tax as a “new and 
unexpected theory of taxation” which is “premised 
on a fallacious economic principle.” 


B. The Effects of the Tax 


A, famous satirist has said that the law, in its 
majestic equality, forbids rich and poor alike to 
sleep on park benches. The undistributed profits 
tax exhibits the same generous impartiality. It re- 
quires all corporations to distribute, without regard 
to size or financial condition. The greater the risk 
of the business, the higher the tax. The larger the 
debts, the higher the tax. As the need for reserves 
increases, the tax will increase. And the tax is im- 
posed only upon funds admittedly needed in the 
business. 


My determined opposition to this law is, and al- 
ways has been, based upon the following considera- 
tions: 


(1) It is not a measure for raising revenues; 


(2) It violates every principle of taxation, and 
conforms to none; 

(3) It cannot be administered ; 

(4) It jeopardizes employment, prevents re-em- 
ployment, imperils all the work of our relief agencies, 
and is in direct conflict with the sound policy of the 
Administration that industry should absorb the un- 
employed; 

(5) It promotes monopoly, and more than over- 
comes the continued efforts of the Department of 
Justice and the Federal Trade Commission; 

(6) It puts small business in a strait-jacket ; 


(7) It encourages, in fact almost requires, unsound 
financing, and will do more damage to the small 
investor than all the good which can possibly result 
from the serious efforts of the Securities and Ex- 
change Commission; 


(8) It discourages normal growth and expansion ; 

(9) It penalizes the payment of debts; 

(10) It imposes penalties upon those least able to 
pay; 
(11) It arbitrarily measures the penalty by an 
artificially defined, statutory concept of “undistri- 
buted net income,” and not by the true or book 
income of the corporation—which is the only income 
available for the payment of dividends; 

(12) It attempts to measure dividend-paying 
ability by the operations of a twelve-months period ; 
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(13) It compels a corporation to make a host of 
complicated calculations before the end of the tax- 
able year, and penalizes errors subsequently dis- 
covered with a retroactive tax; 


(14) It requires, unnecessarily, that all dividends 
be declared and actually received by the stockhold- 
ers before the end of the year; 

(15) It risks the income of those who have re- 
tired, by reason of age or disability, and who are 
dependent upon income from their savings, annui- 
ties or pensions; 

(16) It thrusts the arm of the Government into 
every undertaking; 

(17) It denies to youth the opportunities which 
should be left open to them; 


(18) And last, but not least, I cannot believe that 
“the overwhelming majority of the American peo- 
ple” will accept the Tugwellian doctrines and ob- 
jectives upon which this tax is based. 


C. Methods to Avoid the Tax 


In every defense of the undistributed profits tax 
by spokesmen for the Administration one argument 
predominates. It is freely admitted that many cor- 
porations cannot pay dividends in cash. The de- 
fenders of the tax assert, however, that a corporation 
may eat its cake and have it, too. They point out 
that dividends may be paid in other forms, which 
leave cash intact—in stock, or in rights to purchase 
stock, in bonds or scrip, in property. Optional divi- 
dends of cash or stock, and cash distributions coupled 
with an attractive right to purchase stock, are also 
suggested. So much reliance is placed on these de- 
vices that a judgment of the tax as a whole is made 
to depend on the efficacy of the devices to avoid it. 

Before considering the merits of this defense, let 
me point out that most of the suggested devices run 
directly counter to the economic theories on which 
the tax itself is based. Corporate earnings are not 
“forced out” by paper dividends. The purchasing 
power of the stockholder is not increased. It is, in 
fact, diminished to the extent of his tax on the paper 
dividend. Nor does the stockholder gain a voice 
in the disposal of his corporate profits. A stock 
dividend is just as much a compulsory reinvestment 
as if no dividend had been declared. 

This conflict of theory is recognized by the very 
economists who first advocated the tax. Thus, in 
1933, we find Professor Tugwell recommending a 
corporate surplus tax because he thought it would 
furnish “a salutary check on present practices in 
issuing stock dividends.” And Mr. Coyle, in his 
latest book, “Why Pay Taxes,” assails the stock 
dividend device as a “loophole” in the present law. 

It seems that the sponsors of the tax are trying 
to run with the hare as well as hunt with the hounds. 
They embraced the Tugwell-Covle economic theories 
whole-heartedly in enacting the law. Now, with 
equal vigor, they are recommending devices to nul- 
lify them. 

The objections to these devices, however, go 
deeper than a mere inconsistency in theory. I do 
not agree that the suggested alternatives to cash 
dividends will afford relief from the tax on any 
broad scale. There are too many “ifs” connected 
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with their use. As a practical matter, a corporation 
can employ one of these forms of non-cash distribu- 
tion only 
—if it is legally permissible under the charter and 
laws of the state of incorporation; 


—if it will constitute a dividend taxable to the 
stockholders; 


—if it is financially sound; and 


—if it is practicable under the existing circum- 
stances. 


In my opinion, very few corporations can resolve 
all these “ifs” in favor of the distribution. With 
these tests in mind, I shall briefly consider some of 
the important objections to the suggested devices. 


1. Stock Dividends 


This is the most familiar alternative to cash, and 
the one most frequently mentioned by supporters of 
the tax. Nevertheless, directors contemplating stock 
dividends will be confronted with many difficult 
problems. It is not the safe refuge from the undis- 
tributed profits tax that it has been represented to be. 

(a) Legal Restrictions.—In some states, the decla- 
ration of stock dividends is prohibited by law. A 
common type of statute provides that stock may be 
issued only for money, property or services. This 
may be interpreted as a bar to stock dividends, and 
has been so interpreted in at least two states, Ala- 
bama and Tennessee. Moreover, to be taxable, a 
stock dividend must be paid upon one class of shares 
in stock of another class—i. e., common on preferred, 
preferred on common, etc. Some states impose sub- 
stantial restrictions upon the issuance of this type of 
share dividend. For instance Ohio has an outright 
prohibition of dividends on one class which will 
violate the rights of holders of another class. Min- 
nesota requires the consent of two-thirds of the class 
of stockholders affected thereby. Some six states 
follow the Uniform Corporation Act and require 
either an express provision in the articles, or the 
consent of a majority of shares of the class in which 
payment is made. These “consent” provisions pre- 
sent a practical obstacle of some magnitude. How 
often, for instance, will preferred stockholders con- 
sent to a dilution of their equities by the payment 
of a dividend in preferred stock on common? 

(b) Tax Problems.—Assuming that state laws 
present no obstacle, the corporation must have a 
positive assurance that the contemplated stock divi- 
dend will be taxable to its stockholders. Otherwise, 
the stock dividend is not an acceptable substitute 
for cash. But, admittedly, this is a field of tax law 
in which assurance is seldom justified. Until re- 
cently, it was thought that all stock dividends were 
non-taxable. Last year the Supreme Court ruled 
that a stock dividend was taxable if it altered the 
relative interests of the stockholders. The applica- 
tion of this rule-of-thumb is far from simple. It has 
produced much litigation, but very little agreement 
on the types of stock dividend that are taxable. All 
the decisions to date hold that a stock dividend 
where only one class of stock is outstanding is non- 
taxable—thus eliminating stock dividends complete- 
ly for the legion of small corporations having only 

(Continued on page 174) 


“When the Tax 


Merry-Go-Round Stops” 


A composite analysis of the tax cases decided by the U.S. 
Supreme Court during the years 1935, 1936 and 1937 


By TIMOTHY C. MOONEY and ARTHUR D. CONDON* 


URING the three years, 1935, 1936 and 1937, 
the Supreme Court of the United States ren- 
dered decisions in 84 tax cases to which the 

Federal Government was a party. The decisions of 
the various Circuit Courts of Appeals in 75 of these 
cases were reversed 38 times and affirmed 37 times. 
Thus, our Circuit Court judges who disposed of 
these cases found their conclusions upset by the 
Supreme Court to the extent of more than 50%. 
The most humble attorney should therefore be com- 
forted and encouraged by the realization that even 
some of the most august and exalted of the profes- 
sion are “right” less than half the time. The remain- 
ing 9 cases were disposed of by the Supreme Court 
reversing the Court of Claims in 6 out of 8 cases, 
and reversing a Disrict Court in the only case?’ to 
go directly from that lower court to the highest 
court in the United States. With this difference of 
opinion existing among the most learned of the 
Judiciary where is he who, smug and intransigent, 
can say, “My opinion is correct and will be sus- 
tained by the Courts”? 

The composite analysis of Supreme Court tax 
cases for the three years mentioned which is depicted 
herein presents other striking data with respect to 
the ultimate disposition of litigated questions on 
taxation. Of the 84 cases decided finally by the 
Supreme Court, the greater part by far, numbering 
52, originated in the United States Board of Tax 
Appeals. The Circuit Courts upheld the Board in 
23 of the 52 cases, reversing the Board in 29 cases. 
It is a curious coincidence that in disposing of the 
same 52 cases, the Supreme Court reversed the 
Circuit Courts in 29 cases and affirmed them in 23 
cases. The similarity of these two sets of figures, 
though entirely coincidental, is forcefully indicative 
of the uncertainties attending the litigation of tax 
questions, and tacitly points the devious and _ tor- 
tuous path to the ultimate answers. 

The 8 cases which originated in the Court of 
Claims, of course, reached the Supreme Court 
directly. Again a striking coincidence of figures is 
to be noted. The Court of Claims decided in favor 
of the plaintiff in 2 instances, thus supporting the 


* Messrs. Mooney and Condon are both attorneys and members 
of the Conference Division (of which Mr. Mooney is Head) in 
the Income Tax Unit of the Bureau at Washington. 

1 Cincinnati Soap Company v. U. S., 301 U. S. 308, 


published 
in 374 CCH { 9266 (1937). 


Government’s position in 6 cases. The Supreme 
Court, however, reversed the Court of Claims in 
6 cases and affirmed decisions in only 2 cases. Rash 
indeed would be he who with unmitigated assurance 
insisted he knew the final answer to be given by the 
Courts. 

It is noted that 24 of these 84 cases originated in 
the Federal District Courts of the country, and 23 of 
them reached the Supreme Court via the Circuit 
Courts of Appeals. One case, already referred to, 
was decided by the Supreme Court on certiorari from 
the District Court without the intervention of a Cir- 
cuit Court of Appeals. The decisions of the District 
Courts in these 23 cases were reversed in 10 cases 
and affirmed in 13 cases by the Circuit Courts of 
Appeals. 

The differences of opinion existing at the first step 
along the rocky pathway of litigation are likewise 
exemplified by the fact that in the three tribunals 
of original jurisdiction the following case results 
obtained : 


Government Government 


Sustained Reversed Totals 
(1) United States Court 
of Claims ...... 2 8 
(2) United States Board 
of Tax Appeals 27 25 be 
(3) District Courts 16 8 24 
49 35 84 


The Government did more than hold its own in 
these legal combats, inasmuch as the Supreme Court 
decided in favor of the contentions of the Govern- 
ment in 52% of the cases. In addition to the De- 
partment of Justice, the Bureau of Internal Revenue 
and the General Counsel of the Treasury Depart- 
ment, one of whose assistants is designated Chief 
Counsel for the Bureau, various agencies of the Fed- 
eral Government share responsibility for the suc- 
cessful litigation of these cases, which resulted in 
victories for the Government in 44 out of the 84 Su- 
preme Court cases. 

Once the merry-go-round of tax litigation starts 
who knows “where or when” the merry-go-round 
stops, except those from whose decisions there is no 
further appeal, namely, the Supreme Court. 

(See next page for “Composite Analysis of U. S. 


Supreme Court Tax Cases Decided in the Years 1935, 
1936 and 1937,’) 
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COMPOSITE ANALYSIS OF UNITED STATES SUPREME COURT TAX CASES DECIDED IN 
THE YEARS 1935, 1936 AND 1937 





Court of Claims Board of District Courts 
Yearand Number Gov't. Gov’t. Tax Appeals Gov’t. Gov’t. 


Reversed Aff’d. 





1935 “36 0 3 


10 17 3 3 13 
1936 a 0 1 8 4 ] a 5 
1937 “i 2 2 7 6 4 10 11 








# 19 cases decided in favor of Government. 
+ 10 cases decided in favor of Government. 
¢ 15 cases decided in favor of Government. 


444 cases or 52% of all cases were decided in favor of 
Government. 


Double Domicile in 


Inheritance Taxation 
(Continued from page 137) 


ever, a sound corollary to this rule is found in 9 Cal. 
Jur. 836. It reads: “But a floating intention to 
return to a state by one who had taken a residence 
for an indefinite period in another state would not 
be sufficient to retain his domicile in the former.” In 
support of this rule is cited Bullis v. Staniford, 178 
Cal. 40, 171 Pac. 1064, and Estate of Weed, 120 Cal. 
634, 53 Pac. 30. 

We believe a large part of the difficulties which 
have arisen are due to the fact that most of us have 
been overemphasizing the intent to have a domicile 
at a particular place and somewhat overlooking the 
fact that there must be a residence to back up said 
intent. It took a case like Jn re Trowbridge’s Estate 
to bring us to a realization of that fact. In other 
words, this case did not change the almost universally 
recognized law of domicile. It simply set forth 
clearly an essential requisite of domicile, namely, 
permanent or indefinite residence. If property 
owners and executors will recognize the law of this 
case and act accordingly, we believe ninety percent 
of the dangers of double taxation will vanish. If the 
property owners and executors of their estates, re- 
fuse to cooperate, then I fail to see why we should 
waste much sympathy on them. Of course there 
will remain some cases of bona fide doubtful domicile. 
These, in our judgment, might well be taken care of 
by the taxing officials of the various states being 
given power to compromise the taxes in such cases 
and using said power liberally in favor of the tax- 
payer so that hardships may be avoided and each 
state get a fair proportion of the tax. In this con- 
nection I may state that scarcely a month goes by 
that some questions of disputed domicile are not 
presented to us in California. They are promptly 
given fair consideration and we do not now recall any 


United ey > Circuit Courts 


Board of 
of Cases Decided Reversed Aff’d. Gov’t. Gov’t. Reversed Aff’d. _Tax Appeals 


*84 2 6 25 27 8 16 29 


of Appeals United States Supreme Court 


District Courts Court of Claims District Courts Circuit Courts 


Reversed Aff’d. Reversed Aff’d. Reversed Aff’d. Reversed Aff’d. Reversed 


14 5 1 2 1 0 0 413 +14 
aK 1 * 5 

7 1 3 1 0 () () +6 Ff 6 
= 3 + y 

2 4 9 3 1 0 1 710 + 3 
OK 5 * 8 

+ 29 +23 

23 10 13 6 2 0 1 * 9 *]4 
- . 3837 


C.C.A. Review of B.T.A 
C.C.A. Review of D.C 


. 


case, except the Hunt case, in which the matter has 
not been settled to the seeming satisfaction of all 
concerned. In the great bulk of them if the other 
states concerned have acted in the same spirit as 
California, the taxpayer has not been injured. 
Whether the same spirit has actuated the other states 
or not, of course we do not know. It would seem, 
however, that California has built up a reputation 
for compromising these matters. Of course all com- 
promises suggested by the Controller must be 
approved by the court and incorporated in the order 
fixing tax before becoming effective. 

We might add also that California has probably 
been much more liberal in compromising such matters 
than she will be in the future. We believe the prop- 
erty owners, and executors, should be given fair 
warning and then only cases of real bona-fide doubt 
as to domicile compromised. That is all that is neces- 
sary to protect the taxpayer from double taxation. 

We might say, in concluding, that we were given 
no opportunity to consider a compromise in the Hunt 
matter until after we were haled into the Federal 
Court. We can not, of course, compromise the ques- 
tion of jurisdiction of the Federal Court and none of 
the California respondents has any right to consent 
to the maintenance of said suit. 

As hereinbefore indicated, California is doing every- 
thing in her power to defeat the jurisdiction of the 
Federal Court in Worcester County Trust Company, 
Executor v. Riley, et al. She has employed able 
counsel in Boston who have, in our judgment, handled 
the matter in all of the courts excellently. Assistance 
has been received from the taxing authorities of 
many other states. If, notwithstanding all this, the 
decision of the Supreme Court should be adverse. 
we trust the other states affected thereby will not 
feel that the decision is due to any lack of diligence 
on the part of California.’ 





1The U. S. Supreme Court in a unanimous opinion, handed 
down on December 6, 1937, sustained California's contention that 
the District Court had no jurisdiction in the matter. Fd. 


March, 1938 


Eta 9 





TALKING SHOP 





kwiny Gatioway, N. Y. 


LEWIS GLUICK, C. P. A.. SHOP TALKER 


Taxes 
() DECEMBER 31, the U. S. Court for the 


Eastern District of Pennsylvania reached a 

decision in the case of Staples (384 CCH 
| 9023). Five days later the same court for Connecti- 
cut reached identical conclusions in the case of 
English (384 CCH { 9033). Both based their con- 
clusions on the Hewitt case (354 CCH § 9296). It is 
rather plain that a good part of Article 22(a)-13 of 
the Commissioner’s Regulations is unconstitutional. 
But what interested us was the English case. Wool- 
worth pays $95,000 per annum for its big New 
Haven store; and the court points out errors in long 
division made by the Commissioner. Ha! Ha! 


Sometime after March 15 when you have an hour 
that you can pass without interruption, read the 
Grand Central Market case, Southern California U. S. 
District Court, January 12 (384 CCH { 9048). 


Meanwhile read the summary. It’s important (383 
CCH { 5102). 


For a view of the international marriage and title 
market read the whole case of Princess Lida of Thurn 
and Taxis, 37 BTA No. 8. You or a client ever lost 
realty by foreclosure? See the case of Hammel (384 
CCH § 7123A). Remember that ballad of 23 years 
ago entitled ‘““Kentucky Days”? The Shoptalker will 
sing, hum or whistle it on request, but remember, 
you asked for it. For Kentucky Daze read the case 
of Graham (CCA-6, Jan. 5, 384 CCH § 9056). 


Having no sob-sister on our staff we cannot give 
full effect to the Foley case (CCA-3, Jan. 18, 1938, 
384 CCH 9060) but cite one finding, after which 
you can get out your handkerchief (or sponge) and 
read the whole decision: 


“Taxpayer’s son was in employ of a brokerage 
firm, to which the taxpayer transferred certain stock. 
Through a conspiracy between the son and another 
employee, they carried the shares in a fictitious ac- 
count for their own speculation in 1929 and the 
account showed a substantial shortage in 1930. 
There was no deductible loss in 1929” (364 CCH 
{ 7186). 


Taxpayers 


ITH so many big questions undecided, the 

small things for which people will start a big 
suit continue to amaze us. Some folks blame a lot 
of this litigation on the attorneys; the technical term 
is “champerty.” But occasionally the taxpayer is to 
blame. We once had a little to do with a tax suit. 
The taxpayer insisted on having it carried to the 
United States Supreme Court, although his account- 
ant and attorney advised him that his case was a 
poor one. We have since learned he was finally 
adjudged mentally incompetent. There are, how- 
ever, others who, sane in every other way, rave at 
paying income taxes. 


Similarly, taxpayers will try to take out upon the 
accountants or lawyers who prepare their returns 
their “mad” at the government imposing the tax. 
We believe that most tax collectors are well aware 
that the tax practitioner is the best sales agent he 
has when. it comes to keeping the taxpayer in line. 


Meetings 


HE American Institute of Accountants held a 

meeting devoted to Federal Taxes at the Town 
Hall, New York City, on the evening of Decem- 
ber 20, 1937. Mr. Emil Weiss read a brief paper on 
taxable income, pointing out the many kinds thereof 
as defined by the various taxes; and Mr. Nicholas 
Salvatore read an equally terse paper on tax savings 
(sometimes known as avoidance). After that, a gen- 
eral discussion took place, that held all but a few 
commuters to the end of the session. A similar 
session devoted to New York State taxes took place 
January 17, with Mr. Leo Mattersdorf leading the 
discussion. It was brought out that the arbitrary 
enforcement of the corporation taxes, as much as 
the taxes themselves, was responsible for a steady 
drift out of the state; and the like policy and weight 
of New York City taxes were not doing the city any 
good. On the other hand, it developed that the fear 
that the new democratic governor of New Jersey 
might institute a program of income taxes in that 
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state was quietly sending a lot of corporations over 
the line into Delaware. 

Despite the rush season, on the evening of Janu- 
ary 27, over 125 members and a few guests of the 
New Jersey Society of C. P. A.’s met in Newark to 
pay tribute to their past president, James F. Hughes, 
upon the occasion of his retirement from the board 
of CPA Examiners, after 15 years of service. Brief 
talks were made by Messrs. Pace, Fernald, Heaton 
and Thieberg. After that the meeting considered 
the natural business year. Some members seemed 
quite “het” up about the action of the local collector, 
who refuses to grant extensions of time to taxpayers 
whose lawyers and auditors are swamped with work 
during the first ten weeks of the calendar year, but 
a better argument would be hard to find for selling 
the natural business year. All were sad about the 
report that the government was going to charge for 
extra copies of tax blanks. 


The Tax Talkers 


“1 MET old Fossil today,” said Dash, “and hon- 
estly, if I didn’t feel so sorry for him, I’d be 
angry.” 

“What is he up to now?” asked Oldtimer. 

“Nothing,” replied Dash. “That’s exactly it. He 
is up to date on nothing at all, but still cherishes the 
idea that because he was a big shot fifteen years ago, 
he still is.” 

“But just what brought that up?” asked the Kid. 

“Oh, I asked him if he’d seen the new book list that 
every accountant needs, and he had; but he asserted 
he didn’t need it, nor any of the books thereon. All 
right for young men like me, but he had a lifetime 
of experience; some day he’d write a book; but he 
didn’t need to read ’em, nor had he time.” 

“Supposing both were true, which I doubt,” said 
the youngster, “how about the members of his staff ? 
Shouldn’t they have books to refer to?” 

“That’s just what I asked him,” said Dash, “but 
he laughed it off. Said they could use the university 
library if they needed it. But if they got stuck, they 
could come to him; he’d know.” 

“The astonishing part of it is, he very likely 
would,” said Oldtimer. “I recall when his was a 
name to conjure with in tax matters. He boasts to 
this day that he never paid any attention to the 
regulations, and but little to the law. ‘I make law,’ 
he claimed. And what’s more, he did. I doubt if 
any one man ever got as many big refunds for clients, 
or found as many holes in the statute as he. He 
made a fortune in fees, and I never did credit some 
of the stories some folks told about the devious meth- 
ods he used.” 

“Jealousy, no doubt,” said Philo. 

“T guess so,” said Oldtimer, “but he did not keep 
it; was a free spender and he’s pretty far down now. 
True reason why he doesn’t need books for his staff 
is because his staff is just one part-time student; and 
old Fossil himself probably hasn’t time to read much, 
since he has to do most of his work himself; and his 
eyes aren’t what they used to be.” 

“Well, I started by saying I was sorry for the 
old cuss,” said Dash, “but I fear he brought a good 
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deal of his condition on himself. The days when 
law could be made wholesale in tax matters passed 
long before the revenue act of 1937. Taxes have 
multiplied. Revenue agents are not the war babies 
of the early nineteen twenties. They are a smart, 
alert type of college graduate; compelled to play 
politics, but not venal. There is a huge body of case 
law which didn’t exist in Fossil’s heyday; and I’ll 
warrant his biggest successes were prior to the func 
tioning of the Bee Tee Ay.” 

“A clearer diagnosis would be hard to get,” said 
Oldtimer. “But getting back to the book list. There 
was one book on it we did not have in our library 
and I lost no time in securing it. We think that our 
library is an earning asset. The smaller firms of 
course just haven’t got the capital to tie up in one of 
our size, but they can’t get along with less than this 
list.” 

“When I was in college,” said the Kid, “I worked 
two summers selling magazines. I was taught a 
good sales talk; and I made some nice money for 
those days. I recall the phrase that used to draw 
so much opposition from the prospects that I finally 
abandoned it, except as a last resort, when the sale 
seemed lost anyhow. It was ‘Why a single article in 
this magazine, may pay for a lifetime subscription.’ 
It was the truest thing in the presentation, yet it 
drew only scorn, unbelief, or downright anger.” 

“Human beings just don’t like the truth,” said 
Philo. 

“Let me relate what happened in my office in De- 
cember,” said Dash. “My partner and I were going 
over our budget for this year, and had decided to 
cut out our subscription to the periodical. It’s an 
ungodly dry magazine, and we hardly ever looked at 
it in the five years we’d been taking it. Four dollars 
isn’t much, but it is four dollars, and besides that, 
the accumulated issues take up shelf room, which is 
expensive at Grand Central zone rentals. 

“The next day my partner came in from the office 
of a lawyer where he had been in connection with an 
estate accounting. The lawyer was the attorney for 
the executor; and as usual had left things till very 
near the deadline date. And my partner found a 
mess of stock dividends and dividends paid in stock; 
and the treatment of them for estate settlement is 
vastly different from that for tax purposes 

“And the Lord knows that’s complicated enough,” 
interrupted the Kid. 

and it’s strictly a matter of law, which 
the lawyer didn’t know, and had asked us to look up.’ 

“T know the rest,” said Oldtimer. “You found the 
answer in a really authoritative article in that maga- 
zine, and won the respect of the lawyer for the speed 
with which you did it.” 

“Correct,” said Dash, “and that was worth more 
than five years’ subscriptions.” 

“And so you immediately renewed for five years 
ahead?” queried the Kid. 

“No,” replied Dash. “We just put it back in our 
budget for the year.” 

“It’s nice propaganda for publishers,” said Philo, 
“but don’t you think there was a big element of luck 
there?” 

“Luck? Certainly,” 
mendous amount. 


said Dash. “But not a tre- 


After all, there aren’t many ac- 





2 tv 
' 


March, 1938 


counting publications; and only four of any account. 
If you don’t find a thing in one of them, you’ve got 
a big task of research.” 

“Well, that’s true,” said Philo, “but now let’s look 
at the expense. Granted that all these books and 
magazines and tax services are essential they must 
be paid for in cash; and some of us smaller practi- 
tioners have a tough time meeting the payments.” 

“And I can tell by your tone of voice,” said Old- 
timer, “that no matter how tough it is, you do meet 
them. You don’t eat lunch with us as much as you'd 
like to; you wait for movies to come to your neigh- 
borhood house instead of going to Radio City; you 
practice many economies; but you have the tools of 
your trade, without borrowing. And that is how 
you succeed.” 

“Yes,” said Philo, “and I’ll tell you something else. 
My brother-in-law was criticising me for having my 
office where I do; says that with the recession and 
the sickness in the family I don’t need such an ex- 
pensive office. Clients rarely come into it.” 

“Brothers-in-law are always like that,” said 
Oldtimer. 

“But the answer,” said Dash, “is easy. My wife 
raised the same kick to me. If no client ever came 
into it, it still pays me to be where Iam. One week 
[ took the trouble to keep track of the phone calls 
and postage I saved by being so near most of my 
clients, not to mention the most valuable factor of 
all, my time, and the total silenced her.” 

“Same here,” said Philo. “Half my clients are 
within ten minutes walk of my office; and a subway 
entrance ten feet from the door of the building puts 
me within twenty-five minutes of nearly all the rest. 
But you’re wrong Oldtimer about why I don’t lunch 
here more often; that is not economy of lunch 
money ; I save in other ways. It is economy of time. 
Only one of my clients is anywhere near here; and 
I try to do his work on the days we meet; but that 
is rarely possible.” 

“Listen,” said the Kid. “It isn’t the cost of the 
lunch, or the time it takes to get here that deters 
me; it’s the time it takes to get away. Here we are 
in the middle of February taking an hour anda half 
to eat a little food, and talk a lot of shop.” 

“Ves,” said Oldtimer, “but nobody comes more 
often, and nobody talks more. This shoptalking is 
as necessary and valuable for its exchange of ideas, 
as any library.” 

“Nevertheless,” said Philo, “the Kid has some- 
thing for the moment. I stand adjourned.” 


Whereupon the rest did the same. 


Students’ Department 


HE following questions were among those given 
T in the New York C, P. A. examination last 
October. Answers are by the SHOPTALKER. Anyone 
having other views is invited to submit them. 


Auditing—11: You are auditing the books of a 
New York State corporation doing business in New 
York City, as of June 30, 1936. State at least eight 
separate types of liabilities due to city, state and 
federal enactments for which accruals should be 
provided as of the closing date. 
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Answer—11: 


1. City Sales Tax falls only on retail sales. If the 
corporation has made any such sales, accrue the tax 
thereon. This tax would cover the quarter ended 
June 30, and be payable July 15. 

2. If the corporation owned any realty in New 
York City, accrue the second half year payment, due 
in October. Also any arrears. If the entire tax had 
been prepaid in April, show the aliquot part prepaid 
on the asset side, under “prepaid expenses.” Out- 
side of New York City, due dates are customarily 
May and November. 

3. The State Franchise Tax, is usually paid in 
two installments, the second one due in November. 
If entire tax was not paid on May 15, accrue balance; 
if paid, set up prepaid portion. (See also Audit- 
ing 14 below). 

4. Federal Capital Stock Tax will be due July 31 
for the year ended June 30. Accrue it. 

5. Federal Income Tax installments are due Sep- 
tember 15 and December 15, if the corporation is 
on a calendar year basis; or the entire tax if the 
corporation is on a June 30 basis. 

6. State Unemployment Insurance, 2% of June 
payroll, will be due in July. 

7. Federal Old Age Benefit, 1% of June payroll, 
will be due in July. 

8. If the corporation is engaged in any business 
upon which special taxes are levied, accrue those. 
For example: 


A. Transportation and Transmission Com- 
panies must pay a quarterly tax to New York 
State, on gross receipts on intrastate business. 


(Form 36CT) 


B. Corporations dealing in tobacco must pay 
federal stamp and licensing taxes. 


9. City Gross Receipts Tax was due on June 15. 
If not paid on time, accrue it. 


In general, any unpaid taxes should be set up and 
if delinquent, interest thereon accrued from due date 
to balance sheet date. Disputed taxes, such as fed- 
eral taxes on appeal before the B. T. A. should be 
set up as a contingent liability. 


Auditing—14: In auditing the accounts of Brown 
& Jones, Inc., for the calendar year 1936, you find 
that the following checks were issued in payment of 
New York State Franchise Taxes based on 6% of 
the net income reported to the United States Treas- 
ury Department for the calendar year ending De- 
cember 31, 1935: 


May 15, 1936.. $25,133.60 
Dec. 31, 1936 25,133.60 
Total _ $50,267.20 


How would you treat the total tax paid in (a) the 
United States income tax return for 1936, (b) a re- 
port for credit purposes? 


Answer—14: According to the statute, “For the 
privilege of exercising its franchise every corpora- 
tion doing business in the state shall annually pay 
in advance for the year beginning November 1 next 
succeeding the first day of July in each and every 
year. ” 
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The annual report is due May 15, based on the 
Federal Income Tax return covering the preceding 
calendar year. Payments are due, one-half with 
return, and the balance on November 15. 


(a) In the instant problem, one-sixth of the total 
paid is a deductible expense for federal tax purposes 
for the calendar year 1936. On Form 1120 show 
$8,377.87 in Schedule H and the balance, $41,889.33, 
at item 17 (a) in Schedule L. 


(b) For credit purposes the item may be shown 
as a deferred charge to expense, clearly described. 
3ut since credit men usually disregard such items, 
conservative corporations usually charge off pay- 
ments in the year made. 


Problems—5: Prepare entry or entries in journal 
form, properly explained, for the total of fees, or- 
ganization tax, etc., paid to the state, covering the 
situation set out below. 

The Sturdevant Manufacturing Company was 
organized under the laws of the State of New York, 
with an authorized capital stock issue of $100,000, 


divided into 1,000 shares, each with a par value of 
$100. 

The certificate of incorporation was filed in the 
office of the Secretary of State on June 22, 1937. The 
company opened its doors for the regular trans- 
action of business on July 15, 1937. 

All shares were issued and were paid for in cash 
or in real property and tangible personal property. 


Answer—5: 
Capital Stock Unissued 
Capital Stock Authorized $100,000. 


The Sturdevant Manufacturing Company, organized 
under the laws of the State of New York, has this 
day (July 15, 1937) begun business under a charter 
dated June 22, 1937. 


Cash and Sundry Assets 
Capital Stock Unissued 


$100,000. 


$100,000. 
$100,000. 


To record the issuance of all the capital stock, 
1,000 shares of a par value of $100 each. 


Organization eauet - -_ 
Cash $90. 


Filing fee paid to Senn of State $40. 
Organization Tax—1/20 of 1% of 
$100,000. 50. 


Note: The question limits it to ‘ ‘paid to the state.” 
There is no longer a filing fee to the county clerk, at 
so much per folio, depending upon the county. 


The Federal Government would get $50 for stamp 
taxes on the issuance of the stock. 


Tax Clinic of the Committee on Federal 
Taxation, American Bar Association 


HE Sixth Tax Clinic conducted by the Commit- 

tee on Federal Taxation of the American Bar 

Association met in luncheon and afternoon session 
at the Hotel Willard, in Washington, February 26. 

Important addresses and discussions were the 

features of the day. Roger J. Traynor, Professor of 
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Law, University of California, and Consulting Ex- 
pert, U. S. Treasury Department, addressed the 
group on the subject of “Declaratory Rulings,” and 
James W. Morris, Assistant Attorney General in 
charge of taxation, spoke on “Tax Cases from the 
Government Point of View.” 


Chief among the other speakers on the program 
were John P. Wenchel, Assistant General Counsel of 
the Treasury ; Charles T. Russell, Deputy Commis- 
sioner of Internal Revenue in charge of the Income 
Tax Unit; Jacob Mertens, Jr., Co-author of Paul & 
Mertens “Law of Federal Income Taxation”; E. Bar- 
rett Prettyman, Former General Counsel, Bureau of 
Internal Revenue; Mabel Walker Willebrandt, 
Former Assistant Attorney General; and Franklin S. 
Edmonds, Member of the Associate and Advisory 
Committee on Federal Taxation. 

Other important tax topics within the scope of the 
committee were presented. 


FACTS ABOUT TAX 


Here’s a few unvarnished facts 
About the items that they tax, 
Not in taxing are they lax 

If they find a thing to tax, 

In amazing ways, and new, 
They will pin a tax on you. 


Taxes, taxes, everywhere, 

Taxed, until we all despair, 

They tax us for the bread we eat, 
Doubly taxed are we for meat. 
They’ve placed taxes on our duds, 
And now they’re taxing us for spuds, 
For the hats and shoes we wear 

We are taxed the lion’s share. 


Taxed for oil and gasoline 

. That we use in our machine, 
Taxed the glass in which we look, 
Taxed the gas with which we cook, 
They tax for our electric light, 
Try to tax it out of sight. 


Tax the car in which we ride, 

Tax the outfit of the bride, 

Tax the soap with which we wash, 
Tax the water, too, By Gosh! 
Taxed when e’er we write a deed, 
Taxed for everything we need. 


Not on anything to tax 

Do the taxers turn their backs, 

Relief from taxes no one knows 

Until in death he finds repose, 

And soon, oh friend, prepare to weep, 
They’ll tax the grave in which we sleep. 


—A. M. Saunders, Reading, Mass. 








TAXING AND SPENDING: THE 
LOADED DICE OF A FED- 
ERAL ECONOMY 


Harold Gill Reuschlein, Professor of Law, 
— University, and Albert B 
Spector, Member of the District 
of Columbia Bar 


23 Cornell Law Quarterly, December, 
1937, p. 1-38 


Article 1, Section 8, clause 1 of the 
United States Constitution provides that 
“The Congress shall have Power to lay 
and collect Taxes, Duties, Imposts, and 
Excises, and to pay the Debts and provide 
for the Common Defense and General Wel- 
fare of the United States; but all Duties, 
Imposts and Excises shall be uniform 
throughout the United States.” 

Chief Justice Chase, in the License Tax 
Cases, 5 Wall. 462, had occasion to point 
out the scope of the plenary power to tax 
in the following words: “It is true that 
the power of Congress to tax is a very 
extensive power. It is given in the Con- 
stitution, with only one exception and two 
qualifications. Congress cannot tax ex- 
ports, and it must impose direct taxes by 
the rule of apportionment and indirect 
taxes by the rule of uniformity. Thus 
limited, and thus only, it reaches every 
subject, and may be exercised at discre- 
tion.” Today, however, this statement 
should not be taken too literally in view of 
later developments. 

The restraint on the taxing power im- 
posed by the Fifth Amendment is less nar- 
row than that imposed on the states’ taxing 
power by the Fourteenth Amendment, 
since the Fifth Amendment has no equal 
protection clause. The due process clause 
of the Fifth Amendment, nevertheless, does 
limit the taxing power both in procedure 
ind in substance. 

\ number of tax statutes have been 
brought before the Court on the ground 
that Congress was seeking to control cer- 
tain fields over which it had no expressly 
delegated power, and that this was viola- 
tive of the Tenth Amendment. Congress 
may not exercise the taxing power to 
achieve control in a field over which it 
may not legislate directly under the ex- 
pressly delegated powers. The field of 
Federal tax law is strewn with attempted 
regulation. There are three notable in- 
stances in which Congress has used the 
taxing power as a convenient method of 


| regulation in a field where it has plenary 


power. In 1886, Congress laid a tax of 
ten per cent on state bank notes. In 
Veazie Bank v. Fenno, 75 VU. S. 533, a ten 
per cent tax on state bank notes was up- 
held on the ground that the prohibition of 
state bank notes was valid under the fiscal 
powers of Congress. In the Head Money 
Cases, 112 U. S. 580, a duty levied on the 
owner of ships transporting foreigners to 
this country was upheld as an incident to 
the regulation of commerce. In Hampton 
& Co. v. United States, 276 U. S. 394, the 
Tariff Act of 1922 was upheld as a valid 
revenue measure, even though it may have 
had the collateral motive of protecting 
home industry. Five years later, in Board 
of Trustees of the University of Illinois v. 
United States, 289 U. S. 48, the Court said 
that the levying of customs duties for pro- 
tection had its basis in the plenary power of 
Congress over foreign commerce. 

Granted the congressional privilege of 
using the taxing power to execute some 
other expressly delegated power, there re- 
mains the problem of whether the exaction 
is a true tax or a penalty. The series of 
cases under the Eighteenth Amendment 
involving taxation presented the problem 
acutely in that it was necessary to deter- 
mine whether the exaction was a tax for 
the purpose of deciding whether the gen- 
eral body of tax procedure rules applied to 
the collection of the so-called tax. If the 
exaction were construed to be a penalty, 
a summary tax procedure like distraint 
could not be had, since this would amount 
to an administrative punishment for a 
crime, in violation of due process of law. 
Whether a person from whom the exac- 
tion is demanded may sue in equity for an 
injunction presents a further problem. If 
the exaction is a tax, its collection may 
not be enjoined, but if it is a penalty, equity 
jurisdiction may be resorted to. Also, 
where the exaction is a tax, there must be 
notice and a hearing at some stage of the 
proceeding before the tax becomes final. 
The question of double jeopardy may arise 
where the exaction is based upon the same 
set of facts which supported a previous 
criminal prosecution. If a penalty, former 
conviction would be a bar; if the exaction 
is a tax, there would be no double jeopardy. 

There are many instances where a legis- 
lative provision whose ostensible purpose 
is facilitation of tax collection also makes 
for socially desirable conduct. The most 


157 


important statute to be considered in dis- 
cussing control by the imposition of a tax 
with incidental regulation is the Harrison 
Anti-Narcotic Act of 1914, as amended. 
Section 1 levied a special occupational tax 
of one dollar per year on every person 

“who imports, manufactures, produces, 
compounds, sells, deals in, dispenses, or 
gives away opium or cocoa leaves or any 
compound, manufacture, salt derivative, or 
preparation thereof...” Section 2 of the 
Act made it unlawful for any person to sell, 
barter, exchange, or give away any of the 
drugs mentioned in Section 1, except in 
pursuance of a written order of the trans- 
feree. Section 8 of the Act declared it to 
be unlawful for any person not registered 
under Section 1 and not consuming the 
drugs pursuant to a professional prescrip- 
tion, to have in his possession or control 
any ‘of the said drugs, and such control was 
made presumptive evidence of a violation 
of Section 8 and also of Section 1. In 
United States v. Jin Fuey Moy, 241 U. S. 394, 
the Supreme Court construed the Act for 
the first time. In that case, the defendant 
doctor was indicted for conspiring to vio- 
late Section 8 by making it possible for 
a drug addict to have possession of some 
morphine sulphate. Justice Holmes held 
that Section 8 must be narrowly construed 
so as to apply only to those persons re- 
quired to register under Section 1. There- 
fore, a drug addict having possession of 
the drugs, and of course not being of a 
class required to register, could not be 
guilty of a violation of this section. The 
defendant doctor then was not guilty of a 
conspiracy in giving drugs to an addict. 
Justice Holmes said: 

It may be assumed that the statute has a 
moral end as well as revenue in view, but we 
are of the opinion that the district court, in 
treating those ends as to be reached only 


through a revenue measure and within the limits 
of a revenue measure was right. 


Before the Supreme Court had a chance 
to speak decisively on the validity of the 
Narcotic Act, a lower court seized upon 
Mr. Justice Holmes’ fears to invalidate 
part of Section 2. In Blunt v. United States, 
255 Fed. 332, that part of Section 2 was 
invalidated which reads as follows: 

It shall be unlawful for any person to obtain 
by means of said order forms any of the afore- 
said drugs for any purpose other than the use, 
sale, or distribution thereof by him in the con- 
duct of a lawful business in said drugs or in 
the legitimate practice of his profession. 
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The Supreme Court denied certiorari. In 
the meantime, the Supreme Court had de- 
cided the case of United States v. Doremus, 
249 U. S. 86, holding that Section 2 was 
valid in its entirety. In United States v. 
Balint, 258 U. S. 250, the Court held that 
intent was no part of the statutory crime 
created by the Anti-Narcotic Act and that 
to constitute the offense of selling drugs 
contrary to Section 2, it was not necessary 
to prove that the seller was aware that he 
was dispensing drugs unlawfully. In United 
States v. Behrmann, 258 U. S. 280, it was also 
held that intent to violate the statute was 
not an essential part of the statutory 
crime. 

The next case involving the dispensing 
of narcotics by a physician was Linder v. 
United States, 268 U. S. 5. The indictment 
charged the defendant physician with dis- 
pensing four tablets of morphine and co- 
caine to a known addict. A unanimous 
Court reversed the conviction below and 
construed the Anti-Narcotic Act not to 
prohibit the dispensing of small quanti- 
ties of drugs by a physician during the 
course of a bona fide medical practice. The 
Court distinguished the previous cases on 
the ground that the defendant physician in 
each case was dispensing large quantities 
of the drugs to addicts by means of pre- 
scriptions not given in the course of bona 
fide professional practice. That the Linder 
case did not in any way overrule the prior 
narcotic decisions appears from the case 
of Boyd v. United States, 271 U. S. 104. The 
defendant physician had been convicted for 
dispensing drugs to addicts by means of 
prescriptions not given in the course of 
bona fide professional practice. The Su- 
preme Court approved the charge of the 
trial justice to the effect that the only 
question to be decided by the jury was 
whether the defendant believed his pre- 
scriptions were for the purpose of cure. 

In 1919, the Anti-Narcotic Act was 
amended by increasing the amount of the 
various occupational taxes and further add- 
ing a stamp tax of one cent per ounce on 
certain drugs. The importer, manufac- 
turer, producer. or compounder was liable 
for the stamp tax. This amendment was 
upheld in United States v. Wong Sing, 260 
U. S. 18, and in Alston v. United States, 274 
U. S. 289. 

The cumulative effect of the stamp and 
occupational taxes is that any person in 
possession of drugs can be prosecuted un- 
less he can show that he is consuming the 
drug pursuant to a doctor’s prescription, 
or, that he is a dealer or doctor who has 
registered and paid the special tax. Thus, 
the various provisions of the stamp and 
special taxes make for control of purchase 
and sale of the drugs from initial produc- 
tion to final consumption. No Justice of 
the Supreme Court other than Justice 
Holmes in the first Jin Fuey Moy case and 
in Alston v. United States, has adverted to 
the government’s contention that the Nar- 
cotic Act was in execution of a treaty. 
Any doubt as to the international obliga- 
tions of this country to control domestic 
consumption of drugs must be banished in 
view ot the drastic provisions contained 
in the Treaty of 1931, entitled “Conven- 
tion for Limiting the Manufacture and 
Regulating the Disposition of Narcotic 
Drugs,” to which this country is a signa- 
tory. Article 15 of the Treaty imposes a 


duty upon each High Contracting Party ef | lawful purpose. 


creating a special administration, if it had 
not already done so, for the purpose of 


the trade in the drugs.” 


power. 
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“regulating, supervising, and controlling 
Although the Su- 
decided the various 


preme Court has 


opium cases on the basis of a liberal in- 


terpretation of the taxing power, it has 
been the government’s contention that the 
Act was valid as an exercise of the treaty 
It may be that the Supreme Court 
will confine its decisions in these cases by 
rationalizing them on the basis of the 
treaty power, if the Federal government 


seeks to utilize the narcotic precedents to 


sustain similar statutory devices for deal- 
ing with other problems. 

In Bailey v. Drexel Furniture Company, 
259 U.S. 20, the Supreme Court invalidated 
that part of the Revenue Act of 1919 which 
levied a tax on the employment of child 
labor. The law was invalidated on the 
ground that the so-called tax was a method 
for the regulation of the employment of 
child labor in the states—an exclusive state 
function and within the reservation of the 
Tenth Amendment. In Hill v. Wallace, 259 
U. S. 44, the Court held invalid certain 
provisions of the Future Trading Act, 
which imposed a twenty-cent tax on every 
bushel involved in contracts of sale of 
grain for future delivery, with exemptions 
conditioned upon compliance with congres- 
sional standards. The Court held that 
this was an attempt to regulate commodity 
yambling. Five months later, Congress 
enacted another Grain Futures Act, and 
this Act was sustained in Chicago Board of 
Trade v. Olsen, 262 U. S. 1, on the ground 
that boards of trade constituted “bottle- 
necks” in the flow of interstate commerce. 
In Trusler v. Crooks, 269 U. S. 459, the 
Court invalidated Section 3 of the first 
Grain Futures Act levying a twenty-cent 
tax on every bushel of grain involved in 
certain operations. 

In McCray v. United States, 195 U. S. 27, 
the Court sustained a tax on oleomargar- 
ine colored to resemble butter. The Court 
held the tax to be a valid excise, and held 
that the classification between colored and 
uncolored oleomargarine satisfied the due 
process ciause of the Fifth Amendment. 
The effect of the case was that the Federal 
government was allowed to do by taxation 
what the states were doing directly under 
their police power. 

Regulation by the appending of unilat- 
eral or bilateral contracts to expenditures 
for the general welfare involves the prob- 
lem of whether the Federal government is 
attempting to deal with matters whose con- 
cern have not been delegated to it. After 
nearly one hundred and fifty years of Fed- 
eral expenditure, the Supreme Court was 
finally called upon to authoritatively decide 
between conflicting theories of the Federal 
spending power, and to further determine 
how far Congress could go in making its 
expenditures effective. In United States 
v. Butler, 297 U. S. 1, the Supreme Court 
adopted the Hamiltonian view of the gen- 
eral weliare clause, that the power of the 
Federal government to spend for the gen- 
eral welfare is not merely a power inci- 
dental to the others delegated in Article 1 
of the Constitution, but rather is a sub- 
stantive power of itself on a par with the 
others. The AAA was held unconstitu- 
tional, nevertheless, as an attempt to regu- 
late agricultural production, and the tax 
levied by the statute was therefore invalid 
because appropriated in advance for an un- 
A little more than a year 
after the Butler case was decided, the Su- 
preme Court passed upon the validity of 


allowed the taxpayer. 
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the Social Security Act which involved a 
broad scheme of benefit payments for old 


age assistance, unemployment insurance, 
aid to dependent children, maternal and 


child welfare assistance, and aid for public 


health work. In Steward Machine Co. v. 


Davis, 57 Sup. Ct. 883, the Court upheld the 
unemployment insurance plan as a volun- 


tary plan of Federal-state cooperation to 


deal with the national problem of unem- 


ployment, and that the states were not 


being coerced into passing unemployment 


insurance laws because of credits thereby 
In Helvering v. Davis, 
57 Sup. Ct. 904, the Court upheld an income 
tax on employees and an excise tax on em- 


ployers to provide for old age benefits, as 


expenditures for the public welfare. The 
AAA and the Social Security cases make 


certain the congressional power to spend 


for the purpose of inducing desirable con 


duct irrespective of the lack of power to 


command directly. The recipients of Fed- 


eral bounty may be either individual citi- 


zens or the several states. When Congress 
deals with the states, the Social Securit, 


cases, by way of dictum, authorize eithe: 


unilateral or bilateral contracts for the pur- 
pose of making the Federal expenditure 
effective. Where the individual citizens are 


concerned, the Butler case would seem to 
allow the use of unilateral contracts only. 


THE EXCISE TAX AS A REGULA.- 
TORY DEVICE 


Ray A. Brown, Professor of Law, University 
of Wisconsin 


23 Cornell Law Quarterly, December, 1937, 
p. 45-71 


At the last term of the Supreme Court, 
in Sonzinsky v. United States, 57 Sup. Ct. 
554, the Court sustained a Federal tax of 
two hundred dollars on each sale of ma 
chine guns and sawed-off shot guns against 
the charge that the enactment was a regu- 
latory and not a revenue measure. The 
Court said: “Every tax is in some measur« 
regulatory. To some extent it interposes 
an economic impediment to the activity 
taxed as compared with others not taxed. 
But a tax is not any the less a tax because 
it has a regulatory effect ... and it has 
long been established that an act of Con- 
gress which on its face purports to be an 
exercise of the taxing power is not any 
the less so because the tax is burdensome 
or tends to restrict or suppress the thing 
taxed.” This decision seems clearly to es- 
tablish the competence of Congress to levy 
excise taxes, even though the imposition 
may result in regulation or even prohibi- 
tion of matters outside the direct domain 
of Federal power. Not only may the regu- 
lation be achieved through the weight ot 
the tax itself, but ancillary regulations at- 
tached to a tax measure will be upheld a 
within the fiscal power of Congress, de- 
spite the social or economic control the) 
may achieve. It is only necessary that th 
legislation accompanying the tax levy ma} 
be said to have a reasonable relation to the 
process of levying and collecting the tax 


True taxes, whether levied by the Fed- 
eral government or by the states, may then 
be employed for th: purpose of social or 
economic regulation. There are, however, 
certain limitations on this power. The 
Fourteenth Amendment provides that no 
state shall “deny to any person within its 
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jurisdiction the equal protection of the 
laws.” Generally, it has been said that this 
clause requires only that the same meth- 
ods and means be applied impartially to all 
the constituents of a class, so that the law 
shall operate equally and uniformly upon 
all persons in similar circumstances. The 
difficulty arises in determining what are 
similar circumstances. Although there is 
no equal protection of the laws clause ap- 
plicable to the Federal government, it is 
believed that the due process clause of the 
Fifth Amendment would be applied to pre- 
vent arbitrary classification by Federal law. 


It is clear that the concept of equal pro- 
tection of the laws does not require the 
states or the Federal government to adopt 
a tax system of rigid and unvarying uni- 
formity. An excise tax, by its very nature, 
is levied on a special article, calling, or 
transaction. In selecting matters for such 
taxation, the legislature has a wide discre- 
tion, so long as the classification is not 
arbitrary. Providing the object or transac- 
tion taxed has in popular acceptance an 
actual separate identity of its own, the tax 
is not invalid because the taxpayer thinks 
that other similar objects or transactions 
might also be taxed. Where, however, no 
such generally accepted distinction exists 
between the subject taxed and that not 
taxed, and the distinction seems to the 
Court fanciful, it has overthrown the tax. 
The practical exigencies of assessing and 
collecting imposts to supply the public rev- 
enue may also be a valid ground for tax 
classification. Where one type of tax- 
payer is subject to a particular type of tax, 
the fact that similar taxpayers are bearing 
other tax burdens which the first are not, 
will often save the tax in question from 
the charge of unfair discrimination. The 
courts have accepted the common view- 
point of tax economists, and have sustained 
progressive taxes on the ground that the 
tax may be graduated according to ability 
to pay. 

The legal status and relation of the cor- 
poration are so unique as to justify special 
tax treatment. Incorporation is a privilege 
which a state may either grant or deny. 
It follows that when the privilege is grant- 
ed, it may be made subject to such taxes 
on that privilege as the state may wish to 
impose. Moreover, there is no doubt that 
the corporate franchise confers valuable 
privileges not possessed by individuals. 
This raises the problem of whether these 
considerations justify the state in singling 
out corporations for discriminatory treat- 
ment when the tax is not upon the corpo- 
rate franchise as such, but rests on prop- 
erty or privileges possessed both by 
corporations and by natural persons. The 
answer of the Supreme Court is not clear. 
In Fort Smith Lumber Co. v. Arkansas, 251 
S. 532, a five-to-four decision sustained 
the right ‘of a state to tax corporate stock 
held by corporate owners, without placing 
a similar tax on corporate stock owned 
by natural persons. In Quaker City Cab Co. 

. Pennsylvania, 271 U. S. 389, however, a 
six-to-three decision held unconstitutional 
a State tax on the gross receipts of corpo- 
rations engaged in the taxi-cab business, 
while no such tax was levied upon partner- 
ships or individuals engaged in a like busi- 
ness. Two opinions, both rendered by 
divided Courts, have held that discrimina- 
tion between corporations within the state, 
doing similar types of business, were arbi- 
trary and unconstitutional. In F. S. Roy- 


ster Company v. Virginia, 253 U. S. 412, it 
was held that to tax domestic corporations 
doing business in and out of the state, on 
their entire income, but to exempt entirely 


People, 292 U. S. 535, it was held that a 
a state taxed fire insurance companies, do- 
side line, on all their receipts, and placed 


no tax on the receipts of companies doing 


poration to do business within a state, the 


corporations doing a similar type of busi- 
ness. 


added burden on the classes not exempt, 
tax laws which are designed to favor cer- 


tain classes of taxpayers, and those which 
are intended as restrictions upon certain 


those exempted. A special tax of narrow 
application, on the other hand, is usually 


may not “judicially be stricken down un- 
der the due process clause simply because 


given subject matter may be lawfully taxed, 
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A SURVEY OF THE MARYLAND 
INCOME TAX LAW 


James T. Carter, Member of the Maryland 










































from taxation such corporations which did Bar 
no business whatever within the state, was| 2 Maryland Law Review, December, 1937, 
a denial of equal protection of the law. p. 11-42 


In Concordia Fire Insurance Company vw. Under the Maryland Income Tax Law 


of 1937, the taxes imposed are to be levied 
and collected only for each of the two 
calendar years 1937 and 1938, or for such 
parts of the taxpayer’s fiscal years as fall 
therein. The first return and tax payment 
for those whose accounting period is the 
calendar year will be due on or before 
March 15, 1938. For them, the tax at the 
rate of one-half of one per cent will be 
payable at that time on their net income 
for the whole of the calendar year 1937. 
Those whose fiscal years ended prior to 
December 31, 1937, are required to make 
a return of that portion of their fiscal year 
from January 1, 1937, to the date of closing 
prior to December 31, 1937. Thus, taxpay- 
ers on a fiscal year basis will be required 
to make three returns over the two year 
period—one for the portion of the fiscal 
year from January 1, 1937 to the end of 
the fiscal year; one for the whole fiscal 
year ending 1938, and one for the portion 
1 fiscal year ending December 31, 

The tax rate is the same for individuals, 
fiduciaries, and corporations. Partnerships 
are not required to pay a tax, but they 
must make returns. Exclusions and ex- 
emptions allowed from gross income are 
in most instances similar to those allowed 
under the Federal law. Deductions allowed 
from gross income are likewise similar to 
those allowed by the Federal law. Under 
the Maryland statute, all gains from sales 
of capital assets are included as income 
and treated like all other income if the 
asset sold has been held for less than two 
years, and all losses on such transactions 
are allowed. If the asset sold has been 
held for two years or more, no capital 
gain or loss is recognized, except in the 
case of property items customarily included 
in an inventory. The statute expressly ex- 
empts all income received from intangible 
personal property by a Maryland corpo- 
rate trustee, where, at the time of the 
creation of the trust, both the settlor and 
the beneficiary were nonresidents of 
Maryland. 

The Comptroller of the State of Mary- 
land is charged with the administration 
of the law, and he must issue forms iden- 
tical with the Federal Income Tax Forms, 
except to the extent required by differ- 
ences between the Maryland Act and its 
application and the Federal Act and its 
application. He must follow, in construing 
and applying the Maryland law, the admin- 
istrative and judicial interpretations of the 
Federal law insofar as practicable, to the 
end that computations of income for the 
purpose of the two Acts may be as nearly 
as practicable identical. 

The law as applied to fiduciaries has 
some substantial differences from the law 
applicable to individuals. In substance, the 
prescribed method of determining income 
is the same in both cases, but there is an 
express difference in the allowance of 
deductions for payments to charitable or- 
ganizations. There is also a difference as 
to the allowance of personal exemptions. 
The Federal Act expressly recognizes a 
distinction between revocable and irrevo- 


denial of equal protection existed where 


ing a casualty insurance business as a 


a casualty insurance business alone. 
As a condition to allowing a foreign cor- 


state may impose any fee it chooses. Once 
a foreign corporation is within a state, 
however, it may not be subjected to greater 
tax burdens than are imposed on domestic 


Since every tax exemption places an 


no sharp line can be drawn between those 


other taxpayers. A tax of wide-spread 
general application with special narrow 
exemptions is usually intended to favor 


designed as a restriction on the special 
class taxed. 

In the case of A. Mangano Co. v. Hamil- 
ton, 292 U. S. 40, the Court said that “a 
tax within the lawful power of [the] state” 


its enforcement may or will result in re- 
stricting or even destroying particular 
occupations or businesses.” The Court has 
declared that once it is admitted that a 


no constitutional limit exists to the amount 
of the tax, and the taxing authority can 
therefore destroy the subject. This is the 
major premise for holding that even a mod- 
erate or slight tax upon a forbidden sub- 
ject matter may not be levied. The Court 
has also been extremely reluctant to search 
a law which on its face merely levies a tax, 
to discover therein hidden objectives not 
within the domains of the legislative power. 

Despite the reluctance of the United 
States Supreme Court to pierce through 
ostensible tax laws to discover in them 
unjustifiable suppressions of businesses, 
the state courts have not hesitated to per- 
form the task. Where the activity oppres- 
sively taxed is of an innocent character, 
the overwhelming weight of authority in 
the state courts is that such laws are void 
under the due process clause of the Four- 
teenth Amendment or under similar pro- 
visions of the state constitutions. All tax 
laws have an economic and social effect. 
Althou,h the Federal government has only 
fiscal powers in this connection, it may 
still use its tax power to achieve much 
incidental regulation. Within the limits of 
due process, it may even use the tax power 
to destroy. Ey exemptions and special 
levies, tax laws of both the nation and the 
state may either aid or hinder activities in 
accordance with reasonable social and eco- 
nomic objectives. It is believed that the 
courts should not and will not permit the 
power to tax to be used to destroy those 
things which the state cannot destroy by 
direct legislation. 
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cable trusts, and treats them differently as 
to the person or fiduciary required to pay 
the tax, while the Maryland Act is silent 
on the subject and makes no distinction. 
The Maryland Act treats harshly trusts 
where income is accumulated for future 
disbursements or to be distributed upon 
the happening of a contingency. In such 
instances, the fiduciary may be required to 
pay the tax without allowance of credit for 
amounts actually distributed to beneficiaries. 
There is some doubt as to whether the 
personal exemption of one thousand dol- 
lars will be allowed. 

Nonresidents are subject to the Mary- 
land tax on such of their income as comes 
from labor performed, business carried on, 


THE TAX MAGAZINE 


A nonresident is allowed that portion of 
the personal exemption allowed other indi- 
viduals, represented by the ratio of his net 
income in Maryland to his total net income 
from all sources. 
require not to exceed one per cent of the 
income of a nonresident who receives “in- 
come” taxable under the Maryland Act to 
be withheld by the employer or other per- 
son making payments to him, for the pur- 
pose of satisfying the State’s income tax 
claim. The statute further provides that 
after the nonresident shall have submitted 
his annual return, and it shall have been au- 
dited, the Comptroller shall refund any over- 
payment with interest at four per cent from 
the date received until certified for refund. 





or property owned or having a business 
situs in the state. Such taxpayers may 
obtain a credit to apply in reduction of 
the Maryland tax if they can show that 
they have been required to pay an income 
tax to the state of their domicil, providing 
such state has a reciprocal statute granting 
the same privilege to Maryland residents. 


Every resident individual having ‘a net 
income for the taxable year of one thou- 
sand dollars or over, or a gross income 
of fifteen hundred dollars, if single or if 
married and not living with husband or 
wife; and every individual having a net 
income for the taxable year of twenty-five 
hundred dollars, if married and living with 
husband or wife, must make a return to 
the Comptroller. The returns must be 
filed on or before the fifteenth day of 
March of each year for the preceding tax- 
able year, if for the calendar year. If 
made on the basis of a fiscal year, they 
must be filed on or before the fifteenth 
day of the third month following the close 
of the fiscal year. Information returns are 
contemplated by the statute from every 
person in whatever capacity acting, who 
makes payments to another person domi- 
ciled in Maryland, of interest, rent, wages, 
premiums, annuities, compensations, and 
other fixed or determinable gains. Such 
returns are to be made under such regu- 
lations and to the extent required by the 
Comptroller. 

The tax is payable upon the individual’s 
entire net income as defined by the Act, 
with certain exemptions and credits al- 
lowed. The full amount of the tax is pay- 
able at the time fixed for filing of the 
return. No provision is made for payment 
in instalments. If the return is not made 
as required, the Comptroller is authorized 
to make an estimate of the income of a 
person and of the amount of the tax due, 
from any information in his possession, 
and assess the tax at not more than twice 
the amount estimated to be due. The 
Comptroller has authority to compel the 
taxpayer to produce for inspection a copy 
of his Federal return, but secrecy of re- 
turns is provided for. The law does pro- 
vide, however, for reciprocal exchange of 
information between the taxing officials of 
the state and officials of the Federal gov- 
ernment and of other states. Penalties are 
provided for failure to make returns and 
for making fraudulent returns. 


Every individual residing in Maryland 
is required to pay the tax if he has a tax- 
able net income. Employees of the state 
are not excepted, although Federal em- 
ployees within the state are necessarily 
excepted because of the constitutional lim- 
itation upon the right of a state to tax the 
Federal government or its agencies. 


Every corporation doing business in the 
state, whether a domestic or foreign cor- 


poration, except those exempt from taxa- | 


tion under Section 228 of the Act, must 
make a return. The corporations exempt 
from taxation are national banks; state 
banks; trust companies; saving banks; re- 
ligious, educational, charitable and other 
corporations not organized and conducted 
for profit, no part of the net earnings of 
which inure to the benefit of any private 
shareholders or individuals. If any cor- 
poration dissolves or withdraws from the 
State of Maryland during the taxable year, 
or surrenders or loses its charter, the as- 
sessment and tax are not defeated, and the 


Comptroller may require a return to be | 


filed for such period of the taxable year as 
the corporation may have had an income 


in the state, within sixty days after the | 


expiration of that period. The tax payable 
by a corporation is to be computed by the 
Comptroller at the usual rate upon its 
entire net income derived from business 
done, or property located in Maryland, ex- 
clusive, i in the case of a domestic corpora- 
tion not doing business in the state, of 
income from its intangible property. No 

personal exemption is allowed. 

Income from partnerships must be re- 
ported by the partners as individuals upon 
their respective individual returns. There 
must be included in computing the indi- 
vidual partner’s tax, the amount of his net 
income from his distributive share of the 
partnership, whether distributed or not. 
If an individual’s net income is computed 
upon the basis of a period different from 
that upon the basis of which the net in- 
come of the partnership is computed, then 
his distributive share of the net income of 
the partnership for any accounting period 
of the partnership ending within the tax- 
able year upon the basis of which the 
partner’s net income is computed, must be 
included in the individual net income. 

The Maryland Act places upon the fidu- 
ciary the responsibility for making the 
return of income for the estate or trust 
for which the fiduciary acts, whether such 
income be taxable to the estate or trust, 
or to the beneficiaries thereof. It is pro- 
vided that “the net income of an estate or 
trust shall be computed in the same man- 
ner and on the same basis as Provided in 
the law for individual taxpayers,” with cer- 
tain express exceptions allowing greater 
deductions with reference to gifts for 
charitable and other similar purposes. The 

duciary is apparently required to pay a 
tax, when he files a return, on all that 
part of the net taxable income of every 
estate consisting of net capital gains, un- 
| less, under the terms of the will or trust 
instrument, those portions of principal are 
distributed or credited to the beneficiaries. 








The Comptroller must | 
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THE FEDERAL CORPORATE SUR- 
PLUS TAX 


Randolph E. Paul, Member of the New York. 
New Jersey, and Federal Bars 


23 Cornell Law Quarterly, December, 1937, 
p. 72-84 


Nothing could better illustrate the “sub 
stantial difference” between corporation 
and stockholder than the shifting of the 
center of gravity in connection with the 
taxability of corporate distributions accom 
plished by the undistributed profits surtax 
The question used to be: “Will the dis 
tribution be taxable to stockholders?” The 
new question is: “Will the distribution 
furnish a dividends paid credit to the cor- 
poration?” The general plan of the Fed- 
eral Corporate Surplus Act is to make on 
question of these two, and to give a credit 
only for a distribution which is taxable. 


Since the statute gives a dividends paid 
credit only with respect to taxable stock 
dividends, it is necessary to determine the 
extent to which such dividends are taxable. 
The status of taxable dividends was sup- 
posed to have been settled in 1920 by the 
decision in Eisner v. Macomber, 252 U. S 
189. This decision was accepted broadly 
as a complete condmnation of any attempt 
to tax stock dividends of all kinds. This 
acceptance extended to a statutory enact- 
ment of the decision in the 1921 Act. The 
statutory exemption was continued in sub- 
sequent acts, including the 1934 Act. For 
many years it was generally assumed that 
|all stock dividends were constitutionall, 
exempt from tax and that the statutory ex 
emption applied indiscriminately to all such 
dividends. 


In 1933, the government first contended, 
in the case of Tillotson Mfg. Co., 27 B. T. A. 
913, that a dividend upon cumulative, non- 
voting preferred stock payable in common 
voting shares was not a tax-free stock divi- 
dend. In the meantime, in Koshland 7 
Helvering, 298 U. S. 441, the Board had been 
upheld by the Supreme Court in the hold- 
ing that a common stock dividend paid to 
| preferred stockholders was a taxable dis 
tribution. 


We have as a result a situation in which, 
with certain exceptions, we are ignorant 
as to what Congress meant in the exemp- 
tion granted broadly to stock dividends 
by all revenue acts, beginning with the 
1921 and ending with the 1934 Act, and 
also as to what stock dividends may be 
taxed if the exemption was not all-inclu- 
sive. Beginning with the 1936 Act, we 
know what Congress meant to do, but we 
do not know what part of its purpose was 
accomplished. The decision in Eisner v 
Macomber stated two tests for determining 
taxability of corporate distributions: (1) 
whether the stockholders’ pre-existing pro- 
portionate capital interest in the corpora- 
tion has been altered; and (2) whether 
anything has been sev ered from that capi 
tal interest upon which a tax could be 
imposed. Subsequent cases, involving dis 
tributions of stock in another corporation 
and corporate reorganizations, established 
what may be regarded as a third test ap- 
plicable in certain instances, namely. 
|whether the stockholders have received 





they previously had. 


At the other extreme from common stock 
dividends paid to common shareholders lie 


(Continued on page 185) 
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ALABAMA 
April 1—— 

Franchise tax.—The franchise tax of domestic and 
foreign corporations shall be due on the first 
day of April of each year. 

License taxes.—If any business license shall com- 
mence after this date in any year, the amount of 
the license or privilege tax shall be one-half of 
the year’s license or privilege tax. The provisions 
of the business license tax law permitting the 
payment of a half-year license after April 1 
does not*apply to baseball parks or athletic 
fields. 

Transportation companies.—Every transportation 
company doing business in Alabama must, on 
or before the first day of April of each year. 
make to the Public Service Commission an- 
nual returns of the business of such company, 
up to the close of its business on the thirty- 
first day of December of the year preceding. 

Second Monday 

Property taxes—When the assessor shall have com- 
pleted the assessment, valuation and equalization 
work in his county, he shall notify each member 
f the board of review and such board shall 
meet on this date and meet from day to day until 
duties are completed, which shall be not later 
than the first Monday in April. 

April 20 

Coal and iron ore mining.—Monthly report and 
tax due. 

Gasoline tax.—Monthly report and tax due. 

Lubricating oils tax.—Monthly report and tax due. 

Sales tax.—Monthly return due and tax payable 
on or before this date. 

Last Monday: 

Property taxes.—Taxpayers may file in writing, 
with the Secretary of the Board of Review, on 
or before this date, objections to any assessed 
property valuation by the assessor. 











ARIZONA 
April 1 
Silliard table and bowling alley license fees due. 
Insurance business license taxes due. 
Last day to file annual mining company reports. 
Pawnbrokers’ license fees due. 
Theatre license fees due. 
April 5—— 
Alcoholic beverage licensee report due. 
April 15 
. Gasoline distributors’ and consignees’ reports and 
taxes due. 
Gross income tax report and payment due. 
Motor vehicle carrier report and tax due. 
April 20. 
Gross income tax delinquent. 
Motor vehicle carrier report and tax delinquent. 
April 25 
Motor fuel carriers’ report and any tax due. 














ARKANSAS 
April 10—— 
All persons and property not listed for assessment 
with the assessor on or before this day are de- 
linquent thereafter. 


If personal property taxes remain unpaid after this 
date, the tax collector may proceed to collect 
such taxes by garnishment if no other assets 
_can be found. 

lf property taxes of car and freight line companies 
be not paid by the tenth day of April, the State 
Treasurer is required to add a penalty of 10 per 








April 15 


Third Monday 





cent thereon and mail to such companies, cor- | 


porations or individuals a statement thereof. 

Personal property may be distrained for non-pay- 
ment A property taxes at any time after the 
tenth day of April. 





Monthly sales tax report and remittance due. 





The first installment of one-fourth of the total 
amount of age aed taxes is due and payable 
from the third Monday in February to the third 
Monday in April. 


April 30—— 


When deemed necessary or advisable, the Cor- 
poration Commission may extend the time of 
filing the franchise tax report not exceeding 60 
days (from March 1). 


CALIFORNIA 


April 1—— 


Agricultural minerals and commercial fertilizers 
quarterly report of sales due. 


Agricultural minerals and commercial fertilizers 
sales taxes due. 


Cattle transporters’ quarterly license fee due. 
Commercial fishermen’s annual report due. 
Commercial fishermen’s license fee due. 
Employment agency license fee due. 

— cold storage meat dealer’s quarterly report 
ue. 

Gasoline tax due; distributors required to make 
physical inventory. 

Horse, mule or burro transporter’s quarterly li- 
cense fee due. 

Motor vehicle registration fee reduced to 9/12 of 
annual rate. 

Railroads, express companies, freight forwarders, 
operators of vessels, motor transportation 
brokers, and motor carriers file quarterly re- 
port of gross operating revenue and pay fees 
to the Railroad Commission between April 1 
and April 15. 

April 5 

Fish packers’ monthly report due. 

April 10—— 
Cattle transporters’ monthly report due. 
Horse, mule or burro transporter’s monthly report 





ue. 
Kelp monthly reports due. 
Kelp privilege tax due. 
Petroleum and natural gas companies’ monthly re- 
ports due. 
April 15—— 
Gasoline distributors’ return due. 


Personal income tax report and first installment of 
tax due. 


Private car tax quarter-annual return and quarter- 
annual installment due. 
Sales tax quarter-annual return and quarter-annual 
installment due. 
Use fuel tax report and tax due. 
April 20 
Alcohol beverages (manufacturers and importers) 
monthly report and tax due. 
Motor carriers’ monthly reports and taxes due. 
Remaining one-half of real property taxes delin- 
quent (except in certain cities and irrigation 
districts). 
April 25 
Cold storage quarterly report due. 
April 30——— 
Imitation dairy products monthly report due. 
Slaughter house monthly report due. 
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COLORADO 

April—— : : 
Employment agencies must file a report with the 

deputy state labor commissioner monthly. 

April 1 ‘ 
All personal property is assessed as of this date. 
All property tax returns must be filed between this 

date and May 20 of each year. 
Between this date and March 1 preceding, state- 
ments and returns are due as follows: 


1. Stock, furniture, refrigerator, fruit, poultry 
and tank car companies, property tax state- 
ment and car mileage report; 


2. Express, fast freight, palace car and sleeping 
car companies, property tax statement; 


3. Railroad companies, property tax statement; 


4. Telegraph and telephone companies, property 
tax statement. 


Lien of general taxes for the current tax year 
attach. 

Persons having no property to return must file a 
sworn statement to that effect between this date 
and May 1, if they have received a schedule from 
the assessor. 

Private hospitals must file a quarterly report on 
this day. 


April 10 

Motor vehicle carriers must file a report and pay 

the tax for the preceding month, on or Refers 
this date. 


April 14—— 
Last day to remit service tax due for preceding 
month. 


April 15—— 
Coal mine owners’ inspection tax must be paid not 
later than this date. 
Coal mine owners’ report due on this date. 
Retail sales tax return and tax due. 
Use tax return due. 


April 20—— 
Motor vehicle carriers notified of tax due, on or 
before this date. 


April 25 

a mine owners royalty tax due on or before this 
ate. 

Gasoline distributors statement to state oil in- 
spector due on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 


April 30-—— 
Fiscal year for annual corporation 
(franchise tax) ends on this date. 


Last Day , ; : 
If entire annual tax is paid on or before this day 
no penalty is assessed. 











license fee 





CONNECTICUT 





April 1 

Cable, car, express, telegraph and telephone cor- 
poration reports to Tax Commissioner due. 

Gasoline tax due from distributors. 
Last day for filing income tax return. 

April 10 
Theatre reports due. 

April 15 a 
Gasoline distributors’ report due. 
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April 20 
Alcoholic beverages.—Monthly return and tax due. 
April 30 
— distributor’s monthly (inventory) report 
ue. 
DELAWARE 
April 1—— 


Franchise tax due and payable until July 1. 

ae fee for boats to catch clams and crabs 
due. 

Monthly alcoholic beverage report due. 

Oyster fishing license due. 

Second quarterly installment of railroad tax due. 

The Secretarv of State is required to file with the 
State Tax Department, on or before this date, a 
statement of the basis of the franchise tax, and 
the amount of tax due. 

Wilmington Board of Assessment will hear and 
determine appeals until April 15. 

First Tuesday——— 

If franchise tax report is not filed within three 

months after this date, a penalty is imposed. 
April 15——— 

Gasoline filling station report due. 

Kent County Board of Assessment will sit and 
hear appeals until April 30. 

Last day to file alcoholic beverage report. 

Last day to post assessment in Kent County. 

Last day upon which Wilmington Board of As- 
sessment will hear and determine appeals. 


April 25—— 
Quarterly warehouse reports due. 
April 30—— 
Gasoline tax reports and tax due. 
Last day upon which the Kent County Board of 
Assessment sits to hear appeals. 


Last day upon which the New Castle County 
Roard of Assessment sits to hear appeals. 


DISTRICT OF COLUMBIA 
April 1 . 
Annual license tax for athletic exhibitions due. 
April 10 
Alcoholic beverage statements due. 
April 30-—— 
Monthly gasoline tax report and tax due. 








FLORIDA 
April 1 
All property taxes delinquent. 
General property and intangible 
county assessor due. 
Restaurant license for half year may be had after 





tax returns to 


this date. 
April 10 — 
Gasoline inspection fees and reports due. 
April 15—— , 
Chain store monthly reports and gross receipts 


taxes due. 
Gasoline sales and storage reports and taxes due. 


April 30— 
Auto transportation company mileage tax reports 
due. 
Fresh water fish dealers’ report due. 
GEORGIA 
April 1— 


Boards of County Tax Assessors in Chatham and 
Fulton Counties meet annually on April 1 
and continue in session from time to time. not 
later than August 1, for purpose of examining 
property returns. 

Insurance agents’ statement due. 

Native gold purchasers’ copy of register due. 


April 3—— 
Malt extracts and malt products returns due. 
Soft drink syrups returns and taxes due. 


April 5—— ; 
Reports due from dealers and distributors of 
oysters and shrimp. 
April 10——— ; 
Soft drink syrups returns and taxes delinquent. 
April 15 - 


Carbonic acid gas reports and taxes delinquent. 
Dairy manufacturing plants, dairy products, cream 
testers, etc., taxes due. 
April 20 
Gasoline reports and taxes due. 
April 30- . 
Last day for filing general property tax returns 
in Bibb County. 

















April 1—— 


April 1-15 


April 10 


April 15 


April 1—— 


April 5 
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IDAHO 


At the time of filing a certified copy of the 
articles of incorporation of any corporation, 
when filed on or between —— 1 and June 30, 
a sum equal to one-fourth of the annual license 
tax shall be paid. 

Personal property coming into Idaho between sec- 
ond Monday in January and this date is assessed 
at its full cash value. 





Auto transportation companies file 
ment with and pay tax to the 
Law Enforcement be 


uarterly state- 
epartment of 
tween these dates. 





Beer excise tax report due. _ : 
Monthly report of dealers in dairy products sub- 
stitutes due. 





Electric light and power companies’ report and 
kilowatt tax due. 

Gasoline dealers’ report and tax due. 

Report and license tax of electric generating com- 
panies due. 


ILLINOIS 


Lien ot real property taxes attaches. 

Real and personal property, including capital stock, 
sounenell as of this date. 

Registered beauty culturists and apprentices must 
renew their licenses by this date. 

Registered optometrists and apprentices must re- 
new their certificates by this date. 





Cold storage warehouse monthly report of food 
held in storage due. 
April 15 
Alcoholic beverage tax return of manufacturers 
and importing distributors due between the first 
and the fifteenth of each month. 
Fishing (nets) license annual tee due. 
Mussel license annual fee due. 
ay ad occupation (sales) tax reports and taxes 
due, 
Utilities gross receipts tax and report due. 
April 20 
Last day for distributors of motor vehicle fuel 
to make monthly return and to pay tax. 
Last day for non-distributors to file monthly motor 
vehicle fuel report and pay tax. 
Petroleum products inspection fees due 
April 30—— 
Fish dealers’ annual license fee due. 
Last day for carriers to file monthly 
motor fuel delivered previous month. 
Public accountants must renew certificates of reg- 
istration by this date. 
Railroad reports of new construction, changes in 
right of way, and rolling stock, due. 








report of 


INDIANA 
April 1—— 

Finployment agency reports due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

First Monday 

Application to State Board of Tax Commissioners 
for reassessment of any realty due. 

First meeting of State Board of Tax Commis- 
sioners. 

First Week 

State Board of Tax Commissioners consider tele- 
phone company assessments. 

Second Week—— 

State Board of Tax Commissioners consider ex- 
press, telegraph, sleeping car, transportation and 
pipe line company assessments. 

April 15 

Bank and trust company reports due. 

Common carriers’ gasoline reports due. 

Imitation condensed milk tax due. 

ary return and payment of gross income tax 
due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

Third Week 

State Board of Tax Commissioners consider bank, 
trust company, building and loan association 
and heat, light, water, power, elevator and ware- 
house company assessments. 

April 20—— 

Bank and trust company taxes and building and 
loan association reports and taxes due. 

Money lenders’ (small loans) licenses renewable. 

Fourth Week 

State Board of Tax Commissioners consider elec- 




















tric, street and interurban railroad company 
assessments. 
April 25 


Gasoline dealers’ renorts and taxes due. 
Petroleum oil inspection fees due. 
April 30 





Steam railroad companies subject to forfeiture of 
charter for failure to report to Public Service 


Commission. 






April 1 


April—First Monday 


April 10 


April 20 


April 20 
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IOWA 





General assessment roll.—Each assessor enters 
upon the discharge of his duties immediately 
after the second Monday in January in each 
year. The assessment is completed by the firs: 
day of April. 

General property taxes (first half) are delinquent 
if not paid to county treasurer annually before 
this date, and penalties are imposed. 


Income tax returns based on calendar year must 
be filed with State Board of Assessment and 
Review on or before this date. Also, all income 
taxes amounting to $10 or less and one-half of 
all income taxes over $10 must be paid to State 
Board of Assessment and Review on or before 
this date. 


Pipe line companies file annual property tax report 


with State Board of Assessment and Review on 
or before this date. 
Railroads file annual property tax_report with 


State Board of Assessment and Review on or 
before this date. 





Property tax.—Luocal board of review meets on this 
date to hear complaints and adjust assessments 


April 6—— 


Cold storage plants make quarterly return to De 
partment of Agriculture on or before this date. 





Class A licensee must make returns and pay beer 
taxes. 

Motor carriers’ reports due. 

Reports by vendors of cigarettes, cigarette papers, 
etc., due. 


April 15—— 


Motor carriers’ taxes due. 





Last day to file quarterly retail sales tax return 
with and to pay quarterly retail sales tax to 
State Roard of Assessment and Review. 

Motor vehicle fuel distributors must file report 
and pay tax. 

Use tax returns and payments due 


KANSAS 

April 1 : 

Motor vehicle registration fees reduced to 75 per 
cent. 


Second Monday 

State Tax Commission convenes for assessment of 

telephone, telegraph, pipe-line and electric power 
companies, 








April 10 — 


Uil imspection reports due. 


April 15 
Butter manufacturers’ tax due. 
Ice cream manufacturers’ tax due. 
Income tax return and first installment of tax for 





calendar vear corporations due. 
Milk condensaries tax due. : 
Motor carrier reports and fees due and lien 


attaches. 
Use tax return and tax due. 





Property tax returns of motor carriers and car 
_ companies due. 
Sales tax return and tax due. 


April 25 
Gasoline reports and taxes due. 





KENTUCKY 

April 1 

Assessment books and tax bills for city taxes in 

cities of the second class are delivered to the 
auditor on this date. 


Assessment date for property in cities of the 
fourth class. 


Motor vehicle common carriers annual 
due. 


Tax bills for city taxes in cities of the second 
class are delivered, by the auditor, to the treas- 
urer on this date. 


April 5 
Employment agency reports due. 


April 10—— a 
Breweries and manufacturers of beer and wine fie 
monthly report and pay barrel tax on this date 
Gasoline refiner’s and importer’s report due. 
Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 
Monthly amusement or entertainment report anc 
returns due. 
Monthly excise tax report of blenders and rect! 
fiers of distilled spirits and excise tax due. 





reports 





2 RRR SE ot 


ters 
tely 
pach 
first 


ent 
fore 


nust 
and 
ome 
lf of 
state 
fore 


port 
vy on 


with 
n or 


this 
ents 


De 
date. 


be er 


pers, 


eturn 
ix to 


eport 


5 per 


nt of 
ower 


ix for 


lien 


d car 


kes in 
to tne 


yf the 
eports 


second 
treas- 


ine file 
; date 
e. 

s, res- 
rt and 


| rect 


Piticiicn. 


March, 1938 


April 15—— 

Income tax return and payment due on or before 
this date. If tax is paid in installments, one- 
third of tax is payable. 

Motor carrier’s mileage reports due. 

Motor carrier operators’ reports due. 

Motor vehicle fuel tax report due. 

Utilities gross receipts repo1t and tax due. 


April 20 
Crude petroleum transporters’ monthly report due. 
Oil production tax due. 








April 30 
Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 
April 1 





Carrier, telephone, telegraph, and pipe line prop- 
erty tax returns due. 
Cotton futures reports due. 
General property tax returns due (except Parish 
of Orleans). : 
Railroad car report for property tax delinquent. 
April 5 
Wholesale fish dealers’ report due. 
April 10 
Auctioneers pay quarter annual tax 
New Orleans. 
Oyster vessels’ reports due. 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 
April 15- 
Carrier’s report of alcoholic beverages transported 
due. 

Carrier’s report of gasoline transported due. 
Wholesalers of dairy and beef products 
slaughterhouses reports and taxes due. 

April 20—— 
Alcoholic beverage tax reports and taxes due. 
Gasoline tax report and taxes due. 
Kerosene tax report and taxes due. 
Luxury (sales) tax return and tax due. 
April 30 
Ovster severance tax due. 
Public utility license tax report due. 
Severance tax reports by purchasers and dealers 
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due. 
Severance tax reports of gross production and 
: taxes due. 
MAINE 
April 1 





Amount of tax to be assessed to railroad and street 
railway companies determined on this date. 
Auxiliary state forests tax due this dare when 
legislature is in session. ‘ 
First day to file railroad and street railway com- 
pany tax reports. 
First day to file telephone and telegraph company 
tax reports. 
Gasoline tax due. 
ltinerant vendor local licenses renewable. 
Local business licenses expire this date next fol- 
lowing date of application. 
Personal property (except stock in trade) assessed 
as of this date. 
Small loan agency monthly reports due. 
Tanners’ lists due. : 
Taxes on real estate assessed as of this date. 
April 2——- 
First day to file express company reports. 
April 10 
Inspection fees for packing of food due. 
Malt beverage reports due from wholesalers and 
manufacturers. 
April 15 
Gasoline tax sales report due. 
Last day to file railroad and street railway com- 
pany tax reports. 
Last day to file telephone and telegraph company 
tax reports. 
Sardine packing license fee due. 











MARYLAND 
April 5 
Last day to file cold storage warehouse monthly 
report. 


Last day to file monthly account of leaf tobacco 
sales on or through Baltimore mar%et. 
April 10 
Last day to file monthly statement or declaration 
of insurance brokers, agents or solicitors. 
Last day to make return and pay distilled spirits 
tax. 
Last day to pay admissions tax. 
April 15 
Milk control fees due. 
Ovster tongers’ licenses expire. 








April 25 









April 30—— 


April 1 


April 10 


April 15 


April 30 





April 1 


April 5 


Second Monday 


April 10 


Third Monday 
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— packers’ licenses expire and annual fees 
ue. 


Alcoholic beverages licenses expire and renewal 
fees due 

Last day to file beer tax report and pay tax on 
beer sold during preceding month. 

Last day to file dealers’ report and pay tax on 
gasoline sold or used during next preceding cal- 
endar month. 

Last day to pay cosmetics tax. 

Outdoor advertisiig licenses expire and renewal 
fees due. 


MASSACHUSETTS 





Slaughter house license fees due during April. 





Alcoholic beverage excise tax return and tax due. 

Corporation excise tax.—Amount measured by net 
income is due. 

Information returns 
due. 

Return of domestic and foreign corporations and 
affliated domestic and foreign corporations not 
taxed on consolidated net income for excise 
(income) tax due. 

Return of public utility corporations due. 

Return of security dealers due. 

Return of shipowners due. 


regarding public employees 





Cold storage warehouse reports due. 
Motor fuel distributors’ return and tax due. 





Firearms license fees due. . ’ 
Return and license fee for establishments contain- 
ing explosives and combustibles due. 


MICHIGAN 


April——- 


Assessment date for timber, logs, ties, poles, ete. 





Annual report and gas lines to Public Utilities 
Commission due. 

Chain store tax and renewal of license due. 

Commercial fishing license expires. 

Commercial forest reserves withdrawn or declassi- 
fied before this date subject to general property 
taxation for the year. 

Ice cream manufacturers’ license must be renewed. 

Severance tax and reports due. 





Gasoline common carriers’ statement due. 





Lists of pronerty may be filed with assessors until 
first Monday of June. 
Taxable situs of property fixed. 





Common and 
due. 
Fur dealers—last day to make monthly report. 


contract carriers’ monthly report 





State Board of Assessors reviews public utility 
assessments and hears compuiaints. 


April 15 








Monthly sales tax return and tax due. 
April 20 
Gasoline.—Wholesale distributors’ statement and 


tax due. ; 
Severance tax and reports delinquent. 


MINNESOTA 
April 1 
Auditor obtains lists of all Government and rail- 
road lands becoming taxable. 
Last day to file annual corporation (foreign) re- 
port. 
Nursery stock inspection fee due. 
Quarterly installment of property 
optional. 
Railroads receiving land from the Government 
shall make a report of such lands sold. 
April 5 
Cold storage warehouse reports due. 
April 10 
Liguor reports of wholesalers, brewers and dis- 
tillers due. 
Live stock commission merchants’ reports due. 
April 15 
Interstate carriers truck mile tax and report due. 
State auditor certifies to county audito?#s all Gov- 
ernment and railroad lands becoming taxable. 
Fifteenth Secular Day. 
Warrants for distress and sale of delinquent per- 
sonal property may issue. 
Arril 16 
Reports 
due. 





taxes due— 

















of commercial fishing in certain lakes 








April 1 


April 1-10 


April 10 


April 15 


First Monday 
Second Monday 


Saturday after Second Monday. 


April 15 


Third Monday 
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April 25—— 


Gasoline tax and fees due. 
Oil inspection fees due. 


MISSISSIPPI 





Car corporations must file a property return on or 
before this date. 

Every person shall deliver to the tax assessor a 
list of his taxable property on this date. 

On or before this date the collector shall mail to 
each privilege taxpayer holding an annual license 
and whose license will expire in May a notice 
thereof and a renewal blank. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre- 
ceding month. 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 





Admission (amusement) tax and report is due. 


First Monday--— 


Railroad companies must file a property return 
on or before this date. 

Tax collector proceeds to sell lands on which 
taxes have not been paid and which were ad- 
vertised for sale after February 15. 


April 5-—— 


Wholesale oyster and sea food dealers file monthly 
report with the State Game and Fish Commis- 
sioner on this date. 





Every dealer in motor vehicles required to file a 
—- report with the tax collector on this 
ate. 

Motor vehicle monthly mileage tax reports are 
due on or before this date. 





Common carriers must file monthly report, on 
this date, of gasoline and oil delivered by «hem. 


Distributors and wholesale dealers of ga:oline 
pe monthly report and pay monthly tax on this 
ate. 
Monthly gross sales tax and report due on this 
date. 
MISSOURI 
April 1 





Bee owners’ registration fee due. ; 
Report of express corporations and gross receipts 
tax due between this date and May 1 





County Boards of Equalization meet, except in 
counties having over 70,000 population. 





Kansas City Board of Equalization holds second 
meeting. 





County Board of Equalization adjourns its last 
session for P neg County. 

Last day for State Board of Danitietion to equal- 
ize Jackson County assessment roll. 





Gasoline.—Statement of distributors 


and dealers 
due. 





Sales tax monthly return due. 


State Board of Equalization meets for equaliza- 
tion of railroad, street car, bridge, telephone, 
telegraph, electric light and power, electric 
transmission line, oil pipe line, express, private 
car companies and franchises. 

April 25 

Gasoline.—Tax due. 

—Distributors’ and dealers’ report of gasoline re 
ceived due. 
—Transporters’ statement due. 
Fourth Monday 

County Boards of Equalization meet to hear com- 
plaints as to increased assessments except in 
counties of 70,000 to 100,000 population. 

April 30 

Manufacturers, wholesalers and dealers in 
drinks, reports and tax due. 

Mining statement and inspection fee due. 











soft 


MONTANA 
April 1 


Annual statement of financial condition of foreign 
corporations must be filed in the offices of the 
county clerk where principal office of corpora- 
tion 1s located, and with Secretary of State, 

_within two months from the first day of April. 

Express compames file annual report with State 
Board of Equalization between this date and 
April 30. 

Freight line companies file annual statement with 
State Board of Equalization between this date 
and April 30. 

Moving picture 
tax due. 





theatre license renewable and 
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Oleomargarine dealers’ license fees are due 


Railroads must file annual property tax return with | 


the State Board of Equalization on or before 
this date. 
laxidermists’ reports are due. 
A>ril 10 - 
Creameries, butter, cheese, or ice cream factories 
reports are due. 
Milk or cream buying stations’ reports due. 
April 15 
Alcoholic beverages: Brewers’ and 
monthly report and excise tax due. 
Dealers’ monthly gasoline tax and report due to 
State Board of Equalization on or before this 
date. 
Electric company 
on or before 


wholesalers 


reports and license due 


this date. 


taxes 


Metalliferous mines license tax report must be | 


filed with State Board of Equalization not later 
than this date annually. 

Railroads and common carriers file monthly report 
of gasoline delivered in state on_or before this 


date with State Treasurer and State Board of 
Equalization. 
Anril 30 
Cement dealers, manufacturers, and importers 


must quarterly file license report with and pay 
license tax to State Treasurer. 


Coal mine operators’ and dealers’ quarterly license | 


tax and report due to State Treasurer on or 
before this date. 

Express companies must file annual statement with 
qeate Board of Equalization on or before this 
date. 

Freight line companies must file annual statement 
with State Board of Equalization on or before 
this date. 

Motor vehicle registration, penalties of 10 per 
cent added to applicants after this date. 

Natural gas distributors’ reports and taxes due 
on or before this date. 

Oil producers’ additional license tax report and 
tax due. 

Oil producers deliver 
to State Board of 
this date. 

Public warehousemen’s reports are due. 


Telegraph companies’ reports and taxes due on 
or before this date 


uarterly license tax report 
qualization on or before 


NEBRASKA 
April 1-——— ; ; 
or oy list of stockholders of foreign corporations 
due. 


Assessment date for property taxes. 
Municipal taxes upon real estate in the City of 
Lincoln become a first lien thereon. 
Property reports of railroads to county clerks due. 
Quarterly reports from game and fur farms due 
April 5—— 
Reports of public grain warehouses due. 
April 6—— 
Quarterly report of cold storage warehouses due. 
April 10 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
April 15——— 
—- list of stockholders of foreign corporation 
due. 
Gasoline carriers’ reports due. 
Gasoline dealers’ reports and taxes due. 
Manufacturers and distributors of alcoholic bev 
erages must make a return. 
Property schedule of railroads due. 
— and taxes of retail imitation butter dealers 
due, 
April 20———- 
Property reports of car companies due. 








Property reports of sleeping car companies due 
Railroad car reports due. 
April 30 


Licenses of insurance agents or brokers expire. 


NEVADA 
April 1——- 


Petroleum products report and fees due. 
Quarter for certain county licenses begins. 
First Monday 





Ten days later, affidavits of tolls for roads and 


bridges due. 

April 25 

Gasoline (motor vehicle fuel) dealers’ and users’ 
reports and taxes due. 





NEW HAMPSHIRE 
April 1— 


Annual license fees due: Foreign insurance com- | 
panies and agents; milk purchasers for resale; 


and petroleum products. 

Annual return and fee of every business corpora- 
tion due. 

Assesssment date. 

Gasoline distributors’ monthly tax due. 


Personal property in unorganized places on this | 
date taxed to owner at residence if not already 


taxea. 


THE TAX MAGAZINE 


| April 10—— 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 

Monthly report of agents of unlicensed fire insur- 
ance companies due. 

Monthly report of domestic and foreign manufac- 
turers and wholesalers of beverages due. 

April 15-——— 

Inventories of taxable estate shall be filed by cor- 
porations with the selectmen or assessors. 

Monthly report of gasoline distributors due. 

April 25 

Quarterly report due. 

April 30 

Beverage permits expire. 

Selectmen and assessors are authorized to receive 
inventories of corporations prevented by acci- 
dent or mistake from making a return on or 
before April 15. 








NEW JERSEY 
April 1-—— 

Dealers in commercial 
and pay inspection fee. 

“Income year’? for the purpose of the foreign 
corporation excise tax means previous calendar 
year or any fiscal year ending prior to this date 
in the year in which the tax is due and payable. 

On or before this date distributors pay gasoline 
tax. 

April 5 

Cold storage warehouses file report. 

April 10—— 

Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses within the limits of a 
“municipality” file a statement and pay the 
gross receipts tax on or before this date. 

April 15 

Reports due from manufacturers, distributors, 
transporters, storers, warehousemen and import- 
ers of alcoholic beverages. 

April 30 

Distributors of motor vehicle fuel file monthly re- 
ports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 30 days 
after the close of each month, furnish a state- 
ment, to the State Tax Commissioner of all de- 
liveries to points in New Jersey. 


fertilizers file statement 











NEW MEXICO 





April 1 
Income tax information return due. 
Private car property tax returns due between this 
date and June 1. 
First Monday 
County Board of Equalization meets on this date 
to correct the assessment roll. 
April 15—— 
Gross income Sosenpetiont 
Income tax returns and 





taxes and reports due. 
rst quarterly payment 





due. 
| Oil and gas conservation tax returns and pay- 
ments due. 
Severance taxes and reports due. 
April 20 





Motor carrier reports and taxes due. 
Pipe line license fees due. 
April 25 
Gasoline distributors’, retail dealers’ taxes and re- 
ports due; taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due; carriers’ reports due. 
April 30 
Oil and gas production tax reports due. 











NEW YORK 


April 1 
First half of New York City real property taxes 





aque, 
| Lien date for first half of New York City real 
property taxes. 
| Lien date for state, county, 
taxes in Westchester Co 
| Shell-fish grounds tax due. 
| Tax due on all premiums written on risks in New 
| York by foreign insurers. 
| April 5 
| Cold storage warehouse monthly report due. 
| April 15 


| Last day for making return and paying personal 


town and town district 
unty. 











made on the basis of the calendar year) by 


ing agents —, P to the provisions of Article 
16 of the Tax Law. 


withholding agents, are made on the basis of 


taxes paid to the Tax Commission on or before 
the fifteenth day of the fourth month following 
the close of the fiscal year. 


income tax without penalty (where return is | 
| persons, partnerships, fiduciaries, and withhold- | 
If returns, other than by | 


the fiscal year, they are to be made and the! 





March, 1938 


New York City personal property tax returns 
due and tax payable. 

| New York City retail sales tax return and tax 

| _due. 

| Unincorporated business tax returns due. 

Upon written application by real estate, holding, 
and co-operative agricultural corporations subject 
to franchise tax, tax commission may extend 
time in which to make report, but not beyond 
this date. 

Upon written application to tax commission, said 
commission may, in its discretion, extend filing 
time of transportation and transmission com 
panies until this date. 


| 
| 
| 
| 
' 
| 
| April 25 
' 
| 
| 
| 
| 





Last day to file New York City public utility 
excise tax monthly return and pay tax. 
Monthly report and tax due under Sec. 
additional tax on utilities. 
April 30 
Filling station licenses expire. 
Last day to pay state, county, town and town 
district taxes in Westchester County without 
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penalty. 
NORTH CAROLINA 
April 1 
Assessment of real and personal property as of 
this date. 


First day for tax listing. 

Installment paper dealers.—Quarterly reports due. 

Liens attach to all real estate. 

Liens attach to railroad property. 

Oyster dealers’ licenses in New Hanover, Onslow 
and Pender Counties expire. 

Personal property held in trust listed for taxation 
as of this date. 

April 2 
Penalty of 3 per cent accrues on property taxes 

April 10 
Alcoholic beverage excise tax is due on or before 

the tenth day of each month. 

Ice cream manufacturers’ reports due. 

April 15—— 

Gasoline tax refund application for preceding quar- 
ter due. 

Gross sales return and tax due on or before this 
date where sales are reported on a monthly 
basis. 

April 16—— 

Penalty accrues for failure of warehouses and 
co-operative marketing associations to file prop 
erty return. 

April 20—— 

Gasoline tax and report due. 

April 30 
Annual brewery license expires on this date. 
Annual license for alcoholic beverage salesmen ex 

pires on this date. 

Annual license of bottlers expires on this date. 

Annual license to sell alcoholic beverages at whole- 
sale expires on this date. 

Annual license to sell alcoholic beverages on rail 
road cars expires on this date. 

Last day to file property tax return (unless other- 
wise designated by County Commissioners). 











NORTH DAKOTA 





April 1 
Applications for gasoline tax refunds may be filed. 
Assessment date for property taxes. 

Assessment lists due on demand of assessor during 
April and May. 

Cigarette stamp tax reports due. 

Foreign corporations must file report on or be- 
fore this date. 

Oil inspection reports and fees due. 

Tractor fuel oil report and fee due. 

April 6—— 

Cold storage warehouse reports due. 

April 10 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 

April 15 
Gasoline reports and taxes due. 

Interstate motor carriers mileage report and taxe 
due. 

April 20—— 

Retail sales tax quarterly return and payment due 
Surety liable on oil dealers’ bonds. 

April 30—— 

Cream station and dairy monthly reports due. 
Grain warehouse reports due. 














| OHIO 
April 5 
Last day for employment agencies to file monthly 
report. 
| April 6—— 


| Last day for cold storage warehouse 


corporations 
to file report. 
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April 10 
Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 

Last day for payment of fifth installment of real 
property and public utility real and tangible 
personal property taxes, if paid in ten install- 
ments. 


Day Preceding Second Monday. 
Day on which state tax lien attaches to real prop- 
erty. Date of taxable status. 


Second Monday—— 
Reports of damaged or destroyed property may be 
made until October 1. 
April 15 : . 
Monthly reports of unregistered dealers in motor 
vehicle fuel due. 
Use tax returns and payments due. 
April 20 
Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 
Private motor carriers’ monthly report and emer- 
gency tax due. 
April 30 , 
End of year for which taxable gross earnings are 
assessable for gas, electric, heating, cooling, 
messenger, signal, pipe line, union depot, water 
transportation and water works corporations. 
Gasoline tax for preceding calendar month due. 
Sales tax—quarterly report due. 5 . 
Transportation companies, including yee lines, 
report all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

















OKLAHOMA 

April 1—— 

Excise tax on petroleum report and tax due. 

Gress production tax and report on oil, gas, as- 
phalt and ores due. _ . 

Penalty accrues for failure to register motor ve- 
hicle. 

April 5 p 
Reports from mines (other than coal) due. 

April 10 
Airport gross income tax and report due. 

Report of manufacturers and wholesalers of non- 
intoxicating alcoholic beverages due. 

April 15 3 . ; 
Gas pipe line reports of daily meter readings due. 
Gasoline taxes and reports due. f : 
Mileage report and tax of motor vehicle carriers 

due. 
Monthly sales tax and report due. 
Monthly use tax and report due. , 
Taxpayers making occasional sales are required 
to make sales tax report and pay tax. 











Aprii 20——— : 
Reports from coal mines due. 

April 30—— . 
Cotton gin reports covering fiscal year ending 


March 31 due. 

Cotton manufactories gross production 
return and tax due. 

Fur dealers’ reports due. 

Quarterly report of purchasers of oil and gas due. 


quarterly 


OREGON 
April 1——— 

Annual fish report is filed with the master fish 
warden on this date. 

Each insurance adjuster must annually, on or be- 
fore this date procure a license from the insur- 
ance commissioner. 

Excise (income) tax may be paid in two instal- 
ments, each consisting of % of the total amount 
of the tax. First instalment due at time fixed 
for filing excise (income) tax return—April 1 
in the case of corporations paying tax based on 
calendar year, or 90 days after expiration of the 
fiscal year in the case of corporations paying 
on a basis of fiscal year. 

Half of intangibles and personal income tax (first 
instalment) due on or before this date. 

Intangibles and personal income tax returns based 
on calendar year are due on or before this date. 

Last day for calendar year corporations to file ex- 
cise (income) tax return with the State Tax 
Commission. : oe 

Motor carriers’ report filed with public utilities 
commission. 

Public utilities file report and pay fee to public 
utilities commissioner on or before this date an- 
nually. ; 

Public utilities property tax returns are filed with 
the State Tax Commission on or before this date. 

Special motor carriers’ monthly fee due. 

Surplus line insurance agents file statements on 
or before this date with the insurance commis- 
sioner. 

Surplus line insurance agents licenses expire on 
this date. 


STATE TAX CALENDAR 


April 1-May 15 
Bank property tax statements are filed between 

these dates with county assessor. 

April 10 
Oil well license tax and report due on or before 

this date to county treasurer. 

April 15 
Fish poundage fee and report and meat dealers’ 

report due on or before this date. 

April 20 
Alcoholic beverage excise tax and report due. 
Gasoline tax and report due to Secretary of State 

on or before this date. 
Motor carrier’s tax due on or before this date. 














PENNSYLVANIA 
April 1—— 

Beer manufacturers’ licenses issued on or after 
= date and prior to July 1 at % of annual 
ee. 

In cities of the second class, the first quarterly 
installment of taxes becomes delinquent. 

April 6—— 
Quarterly report of cold storage warehouses due. 
April 10 

Amusement tax (Philadelphia) 
and payments due. 

Malt or brewed beverages tax monthly report and 
tax due. 

Monthly reports of importers of spirituous and 
vinous liquors due. 

April 15—— 

Applications for milk dealers’ licenses due. 

Corporate net income tax returns on calendar year 
basis due together with not less than one-half of 
tax payment. 

Liquor manufacturers’ reports and taxes to De- 
partment of Revenue due. 

Monthly reports and taxes of manufacturers of 
distilled or rectified spirits or wines due. 

State liquor store sales tax monthly report and 
tax due. 

April 30-—— 

In cities of the second class and second class A, 
the second quarterly installment of taxes be- 
comes delinquent. 

Last day for 1 per cent discount on 
taxes in cities of the third class. 

Last day for 2 per cent discount on property 
taxes in cities of the second class A 

Mercantile license tax year expires on this date. 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels (for preceding month) 





monthly reports 


property 


ue. 
Theatrical exhibition licenses expire. 


RHODE ISLAND 
April 1 
—_ fee due. 
Ratable personalty taxable in town where owner 
lives for larger portion of year preceding April 1. 
April 10 
Gasoline distributors’ monthly tax due. 
April 15 : 
Gasoline distributors’ monthly report due 











SOUTH CAROLINA 
April 1 

Additional penalty of 4 per cent is added to prop- 
erty tax if not paid by this date. 

Alcoholic beverage permittees commencing busi- 
ness between April 1 and June 30 pay only 
three-fourths of the permit fee. 

Chain store license report and tax are due to 
State Tax Commission. 

Domestic corporation’s annual license fee (fran- 
chise tax) is due. 

April 4 

Fisheries monthly stamp report due not later than 
this date. 

April 5—— 

Fishing license tax report is due within 5 days of 
the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the fifth day of each suc- 
ceeding month, 

Sturgeon, caviar or shad dealers file a report within 
5 days of the end of each month. 

Tobacco warehoiisemen required to file statement 
on or before the fifth day of each month. 
April 10 
—— to amusements return and stamp tax 

ue. 

Power tax and report of public utilities due. 

Terrapin dealers report is rendered on or before 
this date. 

April 11 

Chain store tax is delinquent if not paid within 
10 days after same becomes due. 
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April 15th 
If property taxes are not paid on or before this 
date the county treasurer issues his tax execu- 
tion for taxes, assessments and penalties against 
property of defaulting taxpayers. 
April 20 
Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 





SOUTH DAKOTA 
April 1 


Corporations and individuals file net income tax 
return and pay first installment of tax within 90 
days after close of tax year. Second installment 
due on or before six months after filing return. 

Egg dealers’ license fees due. 

Motor carriers of passengers and property reports 
and taxes due. 

Private car line taxes delinquent. 

Revoéation of licenses of foreign corporations for 
failure to file reports. 

Warehouse reports due. 

April 10 

Employment agency reports due. 

Interstate motor carriers’ reports and taxes due. 

April 15 

Class A and B liquor licensees file reports and 
pay taxes. 

Gasoline reports and taxes due. 

Reports of petroleum products transported due. 

Sales tax—monthly report and tax due. 

Tractor fuel reports due. 

April 30—— 
Severance tax and report due. 











TENNESSEE 
April 1 


Annual registration of motor vehicles required on 
this date, 
Insurance agents’ report is due on or before this 
date each year. 
Last day for public utilities to pay annual inspec- 
tion and supervision fees. 
Public utilities (owners) file property tax return 
on or before this date biennially, in even years. 
Arril 5 
Monthly cigarette and tobacco license tax report 
due (as prescribed by regulation). 
Quarterly report of oils and volatile substances 
due on or before this date. 
April 10 
= buses’ monthly mileage report and taxes 
ue. 
April 15 
Last day on which to file 
| and volatile substances. 
| 














uarterly report of oils 
eport is filed with the 
Comptroller of the Treasury. 
April 20 
Business corporations, manufacturers, financial in- 
stitutions, insurance, investment, cemetery and 
miscellaneous corporations file property tax re- 
turn not later than this date. 
Gasoline dealers, distributors, and storers file 
monthly gasoline tax report, and pay tax on or 
before this date. 








TEXAS 

| April 1 
ar, express, freight car, gas, light, power, tele- 
graph, telephone and water companies file re- 
ports with Comptroller. 

Commercial and collection agencies taxes and re- 
ports due. 

Emigrant agents’ reports due. 

First day to file application for renewal of ve- 
hicle and chauffeur’s licenses. 

Last day to file sworn inventory of property with- 
in city limits. 

Ore production taxes and reports due. 

Pistol dealers’ reports due. 

Railroad rolling stock reports to county of principal 
office due. 

Sulphur production report and tax due. 


— companies’ public utility report and tax 
ue. 


Textbook publishers’ taxes and reports due. 
April 5 
Cigarette solicitors’ reports due. 
April 10 ’ 
Cigarette distributors’ reports due. 
| April 15—— 
Excise tax and reports on oleomargarine due 
April 20 
Gasoline taxes and reports due 
April 25— 
Admissions taxes and reports due. 
Carbon black production taxes and reports due. 
Cement distributors’ taxes and reports due. 
Natural gas production report and tax due. 
Oil production reports and taxes due. 
Prizes taxes and reports due. 
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April 30—— Milk, condensed milk, ice cream and cheese fac- | April 10 
Last day to list property for taxation. tories or stations to register on or before this Brewers’ and beer distributors’ monthly report 
Oil carriers’ report due. date. . and excise tax due. 
Oil production report of oil withdrawn from stor- Motor vehicle carriers’ road tax and appraisal tax Petroleum dealers’ reports due. 
m _ . , P h Vv ae , ; bl April 15 
ailroad rolling stock report due to counties other elicle registration renewable. on . . sie 
than that of its as Fae sar office. April 1-10 First day for auditor to notify foreign corpora- 


tions of the amount of the license tax due. 





uma s inspection fee due. Retail sales tax and return due. 
Beer excise tax and report of beer sold during | April 30 
UTAH previous month due on or before this date. First quarterly report and payment of business 
April 1 3everages of not more than 3.2 per cent alcoholic and occupation tax due. 
Gasoline distributors’ and retailers’ license fees content excise tax and report of beverages sold Gasoline tax and reports due. : 
due. during previous month due on or before this Last day to file foreign and uon-profit corporation 
April 5 date. annual reports. 


Oyster barreler’s, packer s and shucker’s report 


Monthly report of cold storage warehouses due. to inspector due April 1 or within ten days 





April 10——- eas thereafter. 
Carriers’ report of motor fuel deliveries due. April 15—— : WISCONSIN 
Monthly report of dealers and manufacturers of Annual income tax renort on calendar vear basis April 1 
alcoholic beverages due. due. Annual license tax on canneries due. 
April 15—— Any officer of a corporation who makes a fraudu- Annual license tax on condensaries due. 
Annual statement of taxable estate may be re lent return with intent to defeat or evade pay- Last day to file annual report of domestic and 
quired ment of income taxes is liable to a penalty of foreign corporations. 
Monthly gasoline tax and report due. not more than $1,000 for failure to file report Motor carrier quarterly flat tax due. 


within required time. 

Cold storage warehouse reports fled on this date. 
| Corporations which fraudulently or with a view 
j 
| 
} 
| 
| 


Owners of lead and zinc bearing lands file return 

Owners of lead and zinc bearing lands must fur 
nish verified statement annually. 

Reports by street railway, light, heat and power 
and conservation and regulation companies due 


VERMONT 


to evade the payment of proper taxes fail to 

file a list of income or list same at less than 

; 1 lic iat ee true value pay a penalty of 100 per cent of : 

Annua scenmse §=6tax OF 6COpOreTions. — such unpaid taxes. Listing income at 50 per, April 5 
must be filed with State Treasurer and Com- cent or less of actual value is taken as prima}| Munthlv report of cold storage warehouse due 
missioner of Taxes and tax must be paid to : 


= : facie evidence of intention to evade taxes. ‘ 
State Treasurer not later than this date when Final day to use hcense plates of mctor vehicles, April 10—— 


April 1—— 





eget 






































time is extended by Commissioner of ‘Taxes. trailers and senu-trailers of previcus year with- Alcoholic beverages monthly reports due. 
Annual license tax must be paid by domestic cor- out penalty. Oleomargarine license tax report due. 4 Si 
, poration before this date or it ceases to er : Information income tax returns due on or before| April 20 3 ‘ 
Foreign corporations must obtain extension of au this date Gasoline dealers must file monthly report and 1 - 
soap 33 se - “etary ~ - . 7 ‘ s Ss @ yay } 
a te from Secretary of State Penalty not to one ee to » paid to State by tax. j 
_on Ss date, ates any corporation failing to make any income re- j 
National bank deposits assessed as of this date. 4 in” 4s : Fourth Mond : 
s ne Si eatteais port or return within time required. ou onday: yl 
Quarterly reports of creameries, cheese factories, April 20 lhe county treasurer shall make a statement of : 
yey meg = a Fig ga stations due within Gasoline <tatement and tax doe. delinquent tax lands as of that date. le 
ive days fror s date. , 7 
Real and personal estate appraised as of this date. April 30 -_ t! 
Report of national bank deposits to Commissioner WASHINGTON Privilege dividend return and tax due. 5 e] 
to be made within twenty days. April 1—— Transportation company gasoline tax reports due p 
April 5 : ’ Commercial fertilizers license fees due. Cc 
Creameries, cheese factories, condensaries and re- Express company reports due April 1-30. b 
ceiving stations license fee due. Fish hatchery reports due. 
April 15—— Fur dealers’ reports due quarterly. WYOMING t 
Corporation income (franchise) tax returns based Game farm reports due. : . April 1 $ 
on calendar year must be filed with the Com- Reports and fees of common carriers, gas, electric, Assessment of property of telegraph and telephone f 
missioner of Taxes within 30 days of the date water, telegraph, telephone, wharfinger and companies. ; : : 
that any corporation should have filed a return warehouse companies to Department of Public Banks, loan or investment companies must make t 
with the United States Treasury. First quar-| _, Works due. a report to the assessor of names of shareholders : 7 
terly instalment of the tax is paid to the Com- —— ag ss : f and shares held January 1. n 
missioner at time of filing report. . page at hable t ae into any county after Personal property assessed as of its location on ; t 
= , railroad taxes for period ending Decembet April 10 date Hable to taxation. this date where its location has changed since : 
1 due. February 1 H 
: , 3 ati Beer manufacturers’ reports due. : : : : : 
Hall of taxes, levied. om dowensie seemsgont, 20° | gett 1s Pipe line ‘companies are required to submit lis 
December 31 due. , Auto transportation company reports and fees to to the state board of equalization. C 
Half of taxes levied on telephone companies for : Director of Public Works due April 1-15. Public utilities’ statement to the state board of : 
period ending December 31 due. Gea substitutes a — taxes due. equalization due. ( 
April 20—— Pp seh and taxes due, Statement of telegraph and telephone companies 1 
Tax inventory of individuals and corporations due. Express company reports due April 1-30. . due. ; f 
April 21—— ie eee of water stored for use in another state 
Report of national bank deposits due. ee 
WEST VIRGINIA Taxidermist’s monthly report due. 1 
<_< ~~ ie ol ‘ ‘. April 10 
first day to file foreign and non-profit corpora- : ’ : t 
VIRGINIA tion annual reports, Carriers’ monthly gasoline tax and report due. : 
April 1- General property returns of public service corpora-| April 15 
Certificare of title to motor vehicle common car- tions due on (or before this date. Monthly gasoline tax and report due. : 
riers presented annually on or before this date Public utilities’ report and privilege tax (or first Sales tax return and payment due. i 
with any changes made. installment thereof) on calendar year basis due. Use tax return and tax due. 
( 
‘ 
Cyclone Cellar for the Tax Weary | 


EVADA might well be called the cyclone cellar for the tax weary. A recent booklet by that name published by the First 
National Bank of Reno points out that the State has no income, inheritance, sales or gift taxes and collects no taxes on : 
intangibles. There is no need to levy such taxes because the State is solvent, with a treasury surplus and balanced budget. 
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GEORGIA 


The Georgia Legislature, First Special 
Session of 1937, adjourned February 7, 1938. 
The following bills have been approv ed: 


Approvals 


Alcoholic Beverage Law.—H. B. No. 196 
legalizes the sale of liquor in counties of 
the State which adopt the law at special 
elections called for that purpose. The iaw 
provides for manufacture and sale by li- 
censed dealers. The following fees must 
be paid to the State annually: manufac- 
turers, $1,000, wholesalers, $1,000, retailers, 
$100. Municipalities and counties shall collect 
fees of $1,000 from manufacturers, $500 
from wholesalers and $250 from retailers. 
The municipal and county fees are mini- 
mum fees permitted and there is no limi- 
tation on the amount which may _ be 
imposed exceeding the amounts. In addition 
to the license fees a liquor tax is imposed 
of $1.00 per gallon on liquor imported, 
S0¢ per gallon on liquor manufactured in 
Georgia from home products, 15¢ per gal- 
lon on all liquor manufactured in Georgia 
for export. Wine, to which has been added 
distilled liquor, is classified as liquor. Wine 
under 14% alcohol is taxed at 25¢ per gal- 
lon if made from Georgia products and 
50¢ per gallon if made from imported 
products. The taxes are to be paid by the 
sale of stamps. The law is to be admin- 
istered by the State Revenue Commissioner. 
A special license is provided for growers 
of Georgia fruit from which liquor is manu- 
factured at the annual license fee of $500. 
All license fees are payable for the entire 
year in advance, except manufacturers, who 
may take out half-year licenses after Au- 
gust in any year at half the yearly fee. 
Local option elections may be held 30 days 
after filing of a petition, and licenses may 
be issued after 15 days from the declaration 
of a favorable vote. 


Be — pen. and Loan Associations.—H. B. 

. 25 provides for the regulation of build- 

ing and loan associations and requires every 
chartered association to pay, with its annual 
report, a fee of $25 on each $509,000 of its 
assets and in addition a fee for the approval 
of new charters of $50, and $25 for renewal 
of existing charters. Examination fees, 
based upon total assets, are imposed at 
rates which range from $25 if the assets 
are less than $150,000 to $125 if the assets 
are over $1,000,000 plus $35 for each $500,000 








NDER the above heading, report wil! 

be made of the introduction of, and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. 
Copies of the text of any bill reported may 
be obtained for a service charge of one 
dollar per bill. 





additional. No such association shall be 
taxed on its franchise, capital, reserves, 
surplus, loans, shares or accounts. 


Corporation Law.—S. B. No. 28 enacts a 
new corporation law authorizing the char- 
tering and empowering of corporations. 
The new law provides for filing fees for 
recording the charter to be paid to the 
Clerk of the Superior Court at 10¢ per 
100 words, plus $5; and fees to be paid to 
the Secretary of State at 10¢ for each 





1938 Sessions of State Legislatures 
Listed below are the legislative sessions meet- 
ing in 1938, including special sessions continu- 
ing from 1937. As additional special sessions are 
called from time to time, they will be included 
in the list. 


Jurisdiction Convened Adjourned 
Georgia (1st Sp., 1937). Nov. 22, '37 Feb. 12 
Kansas (ist Sp.)..... Feb. 7 
Mentuecky ............ Jan. 4 
Louisiana .......... » Ce Sowers 
Massachusetts ......... Jan. 5 
Mississippi ... Jan. 4 
New Jersey ... Jan. 11 
New York ... . Jam. 5 
Ohio (2nd Sp., 1937) ae ok .. See’ ee 
Rhode Island . . am 4 
South Carolina ae Jan. 11 
Virginia Jan. 12 

Canada 

Ce ee Feb. 10 

Dominion Parliament Jan. 27 

Manitoba (Sp.) Dec. 9, °37 

New Brunswick .. Feb. 24 

Nova Scotia ......... Mar. 1 
Se Feb. 23 

Quebec ... i tabnaaise SS re ree 
Saskatchewan spadteedeaed cS ee ee 


$1,000 of authorized capital par value stock. 
No par value stock is considered as having 
a par value of $100 for the purpose of this 
fee. Minimum fee, $5. Additional fees are 
charged for filing the charter with the 
Secretary of State and for filing amend- 
ments thereto. 


Distribution of Chain Store Tax Moneys. 
—H. B. No. 277 relates to the distribution 
of moneys collected under the Chain Store 
Tax Law. 

Fishing Boats—Additional License Fee. 
—H. B. No. 122 imposes an additional 
license fee of $25 on each boat used in 
commercial fishing by aliens or nonresidents. 


Mileage Tax—Refunds.—H. B. No. 7% 
authorizes a refund of the unearned portion 
of the mileage tax paid by motor carriers 
on an annual basis for 1937 under the Motor 
Carriers Tax Act of 1931, as a result of 
the repeal of that law by H. B. No. 321, 
Acts of 1937, Regular Session. 


KANSAS 
First Special Session 
The First Special Session of the Kansas 
Legislature convened on February 7. The 
following bills have been introduced: 


Introductions 
Drivers’ Licenses.—H. B. Nos. 1 and 2 
amend Sec. 14, Ch. 73, L. 1937, to make 


license period three years instead of one, 
and to extend licenses now in force to 
July 1, 1940. 

, B. No. 2 amends Sec. 7, Ch. 73, _L. 
1937, by reducing the fee charged from 50¢ 
to 25¢ and by making the license for two- 
year term instead of one year, the saine 
to expire July 1 of odd numbered years. 

. No. 8 amends Sec. 14, Ch. 73, L. 
1937, by making the term of licenses three 
years and by extending licenses now issued 
to July 1, 1939. 
S. B. No. 26 relates to the extension of 
the term of drivers’ license to three years 
instead of one year. 


Gasoline Tax—Exemptions.—H. B. No. 
6 amends Sec. 79-3418, L. 1933, by relieving 
persons claiming exemption of the duty 
heretofore placed upon them by oil inspec- 
tors. 

Motor Vehicle Licenses.—S. B. No. 9 
amends the motor vehicle licensing laws 
so that pleasure cars, motorcycles and all 
other vehicles except trucks are to be li- 
censed for two-year period. 
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Motor Vehicle Registration—H. B. No. 
12 amends Secs. 5 and 8, Ch. 72, L. 1937, 
by increasing the time for vehicle registration. 

Property Taxes—Exemptions.—H. C. R. 
No. 2 amends the constitution so as to 
authorize the legislature to exempt from 
taxation improvements on land. 


Sales Tax.—H. B. No. 22 amends Sec. 7, 
Ch. 374, L. 1937, by striking out the require- 
ment that sales tax returns be made under 
oath. To Assessment and Taxation Com- 
mittee. 

S. B. No. 33 amends Sec. 7, Ch. 374, 
1. 1937, by allowing merchants to retain 
5% of the tax collected as a commission 
for collection. To Assessment and Taxa- 
tion Committee. 

S. B. No. 40 eliminates the necessity of 
verification of sales tax applications and 
returns To Assessment and Taxation 
Committee. 


Tax Levy.—H. B. No. 27 and S. B. No. 17 
authorize counties to fix rate of levy on 


tangible taxable property at 3.4 mills per 
dollar. 


for the levy of occupational 
Louisville. 


THE TAX MAGAZINE 


Gasoline Tax—Exemptions.—H. B. No. 


351 exempts from the tax, gasoline used by 
farmers in tractors on their own farm. 


Insurance Tax.—H. B. No. 241 requires 


foreign insurance companies to pay 4% of 
the premiums collected in Kentucky to the 
state after deducting sums paid on policies. 


H. B. No. 243 requires foreign insurance 


companies other than life insurance com- 


panies to pay a tax of $2 on each $100 ot 
premiums. 


Library Tax.—S. B. No. 90 provides that 


cities of the second class may levy prop- 
erty taxes to support free public libraries. 
To Library and Historical Records Com- 
mittee. 


Louisville Taxes.—H. B. No. 269 provides 
taxes in 


Occupational Taxes.—H. B. No. 245 re- 


peals all occupational license taxes except 
those on restaurants, ice cream and soft 
drink parlors, theatres, billiard and pool 
rooms, bowling alleys and cigarette stores. 


Optometry.—H. B. No. 300 regulates the 
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Real Estate Brokers—Licenses.—H. B. 


No. 114 provides for licensing and regulat- 
ing real estate brokers in first and second 
class cities. 


S. B. No. 66 provides for the licensing 


and regulation of real estate brokers. ‘To 
Municipalities Committee. 


Road Houses.—H. B. No. 210 requires 


road houses operating outside corporate 
limits of cities to obtain licenses from the 
county court. 


Slot Machines.—H. B. No. 215 provides 


for a tax on slot machines and pin-ball 
games in cities of the first class. 


Swine Disease Cures—Licenses.—H. B. 


No. 323 requires persons or firms who sell 
products for the prevention or cure of 
swine diseases to secure an annual license. 


Tax Sale Bond.—H. B. No. 73 releases 


cities of the second class from executing 
bond in sale of property of a non-resident 
delinquent taxpayer. 


Truck Excise Tax.—H. B. No. 209 ex- 


empts from the truck excise tax of 1934 


trucks used primarily to haul the owner’s 
goods. 

Utilities Tax—H. B. No. 169 repeals the 
utilities tax act of 1936. 

Wagers Tax.—H. B. No. 125 levies a 
3% tax on all money wagered at race tracks. 

Whiskey Tax.—H. B. No. 149 increases 
the whiskey production tax rate to ten 
cents per gallon. 

H. B. No. 357 levies a tax of $1.25 on 
each $100 valuation of distilled spirits 
stored in warehouses. 


H. B. No. 42 authorizes counties to levy 
a tax of not more than one mill for sup- 
porting county fairs. To Assessment and 
Taxation Committee. 

S. B. No. 12 authorizes counties to levy 
a tax for the ‘purpose of retiring bond 
indebtedness. 


Use Tax.—S. B. No. 34 relates to the 
use tax by reducing the exemptions from 


$20 to $5. To Assessment and Taxation 
Committee. 
















issuance and revocation of licenses to prac- 
tice optometry. 

Partnerships.—H. B. No. 258 regulates 
the licensing of partnerships in counties 
having cities of the first class. 

Passenger Trailers.—H. B. No. 109 pro- 
vides for the licensing of passenger car 
trailers. 

Peddlers.—H. B. No. 235 levies a tax 
on itinerant peddlers. ; 

S. B. No. 185 regulates itinerant vendors 
using motor vehicles and requires them to 
secure a license, fee two dollars, from and 


KENTUCKY 





The Regular Session of the Kentucky 
Legislature convened on January 4. In ad- 
dition to those previously reported, the 
following bills have been introduced: 


Introduction 
Alcohol Tax.—H. B. No. 325 exempts 
hospitals and charitable institutions from 
the State tax on non-beverage alcohol. 


Assessments—Appeal.—H. B. No. 72 pro- 
vides for appeal to higher courts from prop- 
erty assessments. 

Band Tax.—H. B. No. 299 enables cities 
to levy a tax of not exceeding 10 mills 
upon all taxable property to provide funds 
to support bands. 

Banks Tax.—-S. b. No. 61 levies taxes on 
banks, trust companies, and title insurance 
companies in lieu of all other taxes. 

Chain Store Tax.—H. B. No. 256 exempts 
single unit stores from the 1936 Chain 
Store Tax. 

Chiropractors.—H. B. No. 246 provides 
for an annual registration renewal fee of 
$3 for chiropractors. 

S. B. No. 147 provides for licensing and 
regulating chiropractors. 

Cigarette Tax.—H. B. No. 16 repeals the 
cigarette tax law. 

Drivers’ Licenses.—H. B. No. 10 reduces 
the drivers’ license fee from $1 to 50¢ and 
makes the same permanent. 

H. B. No. 80 fixes the registration fee for 
school bus drivers at $15 per year. 

H. B. No. 372 enacts a uniform drivers’ 
regulatory and license law. 


Farmers’ Vehicles.—H. B. No. 154 pro- 
vides for a license fee of $4.50 per year 


for all trucks used by farmers in farm 
work, 





file a bond with the Division of Motor 
Transportation. 


Pin-Ball Games—Licenses.—H. B. No. 


200 requires licenses for the operation of 
pin-ball games and slot machines. 


Poultry Transporters—Licenses.—H. B. 


No. 223 requires licenses for persons who 
transport and sell poultry. 


Property Taxes.—H. B. No. 287 defines 


land improvement and personal property 
for purposes of tax assessment and requires 
assessment annually on July 1. 


H. B. No. 314 permits county boards of 


education to fix a maximum tax levy of 


not more than the highest permissible rate 


for county school districts plus the lowest 
of the subdistrict levies. 


H. B. No. 316 permits cities to grant dis- 
counts on taxes paid promptly. 

H. B. Nos. 317 and 318 permit cities to 
assess property for taxes quadrennially 
instead of annually. 

H. B. No. 329 limits drainage district 
taxes to 2% of the assessed valuation unless 
51% of the property owners approve a 10% 
maximum levy. 

H. B. No. 358 authorizes first class cities 
to levy a property tax of from 4 to 10¢ 
per $100 valuation to provide funds to pur- 
chase new sites for and to construct new 
schools. 

Property Taxes—Exemption.—H. B. No. 
77 provides for a $500 tax exemption on 
the real estate of disabled war veterans. 


Public Works Taxes.—H. B. No. 320 au- 
thorizes third class cities to codperate with 


the W. P. A. in the construction of im- 
provements and to levy taxes to provide 
funds for their share of the costs. 


Racing Information.—H. B. No. 184 pro- 


vides for a tax on distributors of informa- 
tion on horse and dog races. 


beverages. 





MASSACHUSETTS 


The Massachusetts Legislature convened 


in Regular Session on January 5. The 
following bills, in addition to those previ- 
ously reported, have been introduced: 


Introductions 
Alcoholic Beverages—H. B. No. 1053 


relates to licenses for the sale of alcoholic 
beverages. 
H 


To Legal Affairs Committee. 
B. No. 1168 makes changes in the 


laws relative to the licenses for the sale 
and solicitation of orders for the sale of 
alcoholic beverages. 
Committee. 


To Legal Affairs 


H. B. No. 1170 relates to the issuance oi 


seasonal licenses for the sale of alcoholic 
beverages. 


To Legal Affairs Committee. 
H. B. No. 1373 relates to taxation of malt 
To Legal Affairs Committee. 

Appellate Tax Board.—H. B. No. 1089 
regulates procedure before the Appellate 
‘Tax Board relative to taxing costs. To 
Taxation Committee. 

H. B. No. 1090 relates to findings of the 
Appellate Tax Board. To Taxation Com- 
mittee. 

H. B. No. 1421 relates to the jurisdiction 
of the Appellate Tax Board relative to 
abatement of taxes. To Taxation Com- 
mittee. 

H. B. No. 1485 grants jurisdiction of cer- 
tain proceedings as to tax appeals to civil 
jurisdiction of district court. To Joint 
Judiciary Committee. 

Banks.—H. B. No. 1310 relates to taxa- 
tion of insurance departments of savings 
banks. To Taxation Committee. 

Business Licenses.—S. B. No. 389 re- 
quires licensing of summer or vacation 
camps, Overnight camps and trailer camps. 
To Public Health Committee. 
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H. B. No. 1076 requires licensing of rec- 


reational camps, overnight camps and 
transient homes. To Public Health Com- 
mittee. 


H. B. No. 1085 provides for review and 
licensing of motion pictures. To State 
Administration Committee. 

H. B. No. 1086 defines, regulates and 
licenses real estate brokers and salesmen. 
To State Administration Committee. 

H. B. No. 1298 requires licensing of hos- 
pitals. To Public Health Committee. 

H. B. No. 1375 repeals the horse race 
license law. To Legal Affairs Committee. 

H. B. No. 1376 limits horse racing to cer- 
tain counties. To Legal Affairs Com- 
mittee. 

H. B. No. 1552 regulates and licenses slot 
machines and other automatic vending de- 
vices. 


Chain Stores.—H. B. No. 1091 provides 
for the licensing of chain stores. To Taxa- 
tion Committee. 

H. B. No. 1214 provides for the licensing 
of chain stores. To Taxation Committec. 

H. B. No. 1311 imposes a license tax on 
chain stores. To Taxation Committee. 


Corporation Excise Tax.—H. B. No. 1556 
clarifies the law relative to excise taxes 
to be paid by certain corporations. To 
Taxation Committee. 

Gasoline Tax.—H. B. No. 1219 provides 
for refunding of all taxes collected on mo- 
tor vehicle fuel used in transportation of 
rural free delivery mail. To Taxation Com- 
mittee. 


Motor Vehicle Excise Tax.—H. B. No. 
989 relates to the excise tax on registered 
motor vehicles. To Taxation Committee. 

H. B. No. 992 facilitates collection of ex- 
cise taxes assessed and levied upon motor 
vehicles. To Taxation Committee. 

H. B. No. 1218 makes payment of the 
excise tax a prerequisite to the registra- 
tion of a motor vehicle. To Taxation 
Committee. 

H. B. No. 1555 relates to collection of 
motor vehicle excise taxes. To Taxation 
Committee. 

Motor Vehicle Registration.—S. B. No. 
367 establishes a board to regulate regis- 
tration and operation of motor vehicles and 
defines its powers and duties. To State 
Administration Committee. 

H. B. No. 1024 provides a penalty for 
failure to notify the registry of motor ve- 
hicles of a change of address of an owner 
or operator of a motor vehicle. To High- 
ways and Motor Vehicles Committee. 

H. B. No. 1098 allows cities and towns to 
charge a license fee for operation of motor 
vehicles used for transportation of passen- 
gers for hire. To Transportation Com- 
mittee. 

H. B. No. 1141 changes the date of ex- 
eae of motor vehicle registrations from 

ecember 31 to March 31. To Highway 
and Motor Vehicles Committee. 

H. B. No. 1145 changes fees for licenses 
to operate motor vehicles and length of 
time such licenses shall be in force. To 
Highways and Motor Vehicles Committee. 

H. B. No. 1343 reduces the renewal fee 
for motor vehicle operators’ licenses. To 
Highways and Motor Vehicles Committee. 

Poll Tax.—H. B. No. 1314 exempts per- 
sons 50 years of age or over from the poll 
tax. To Taxation Committee. 

Property Taxes.—S. B. No. 371 grants 
exceptions from certain taxation to vet- 
erans of the World War. To Taxation 
Committee. 


tax accounts. 


tain reductions 
charges upon overdue taxes upon property 


land. 


taxes after payment thereof. 








PENDING STATE TAX LEGISLATION 


S. B. No. 372 relates to foreclosure of 
To Taxation Committee. 

S. B. No. 373 confers the benefit of cer- 
in the rate of interest 


subject to tax title and upon registered 
To Taxation Committee. _ 
S. B. No. 393 relates to exemption from 


taxation of certain property of soldiers 
and sailors. 


To Taxation Committee. 
H. B. No. 986 relates to collection of 


taxes on real estate after an apportionment 
thereof. 


To Taxation Committee. 

H. B. No. 988 relates to abatement of 
To Taxation 
Committee. 


H. B. No. 991 facilitates disposal of land 


acquired by cities and towns through fore- 


closure of tax titles. To Taxation Com- 


mittee. 


H. B. No. 993 relates to suits by a col- 
lector for collection of taxes. To Taxation 
Committee. 

H. B. No. 1088 relates to payment of 
interest on unpaid local taxes. To Taxa- 
tion Committee. 

H. B. No. 1092 authorizes cities and towns 
to permit payment by quarterly or monthly 
installments of taxes. To Taxation Com- 
mittee. 

H. B. No. 1093 places a limitation on the 
tax rate on real estate. To Taxation Com- 
mittee. 

H. B. No. 1094 relates to the exemption 
from taxation of property of certain per- 
sons. To Taxation Committee. 

H. B. No. 1095 relates to the collection 
of taxes by sale or taking of land. To 
Taxation Committee. 

H. B. No. 1211 relates to interest on real 
estate taxes. To Taxation Committee. 

B. No. 1213 relates to the date of ap- 
plication for abatement of local taxes. To 
Taxation Committee. 

H. B. No. 1217 exempts from local tax- 
ation machinery of certain domestic vol- 
untary associations doing business under 
— of trust. To Taxation Com- 
mitte 

H. B. No. 1313 eliminates charges against 
persons who appeal to county commis- 
sioners from decisions of assessors. To 
Taxation Committee. 

H. B. No. 1424 establishes a maximum 
rate for local taxes. To Taxation Com- 
mittee. 

H. B. No. 1425 relates to the exemption 
from taxation of property of widows, 
minors and aged persons. To Taxation 
Committee. 

H. B. No. 1557 defines rights of tax- 
payers relative to appeals in the matter of 
applications for abatement of taxes. To 
Taxation Committee. 

H. B. No. 1558 relates to exemption from 
taxation of limited repairs, remodeling or 
additions to existing private dwellings. To 
Taxation Committee. 

Sales Tax.—H. B. No. 1426 provides for 
a retail sales tax. To Taxation Committee. 

Taxation Generally.—H. B. No. 1583 re- 
lates to the report of the special commis- 
sion established to make an investigation 
and study of the general subject of taxa- 
tion in the commonwealth and its political 
subdivisions. To Taxation Committee. 


MISSISSIPPI 


The Mississippi Legislature met in Reg- 
ular Session on January 4. The following 
bills, in addition to those previously re- 
ported, have been introduced: 
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Introductions 
Amusements Privilege Tax.—H. B. No 


348 amends Sec. 2, Ch. 124, L. 1934, to 


reduce the privilege tax on amusements 
from 1¢ on each 10¢ or fractional part 


thereof received as admission to any place 
of amusement to 5% of the gross proceeds 
received from such admissions. 
and Means Committee. 


To Ways 


Assessments.—H. B. No. 322 amends Sec. 


3197, Code of 1930, as amended, by pro- 
viding that the assessor’s right to make 


additional assessments to property shall 
expire at the end of three years from the 
date when his right to do so first occurred. 


To Ways and Means Committee. 


Chain Stores—License.—H. B. No. 275 
requires a license for opening, operating 
and maintaining a store or chain of stores 
and fixes an occupation tax thereon. To 
Ways and Means Committee. 


Coal Dealers’ Tax.—S. B. No. 266 amends 
Secs. 49 and 225, Ch. 20, L. 1935, as amended, 
so as to impose a privilege tax on tran- 
sient coal dealers or retailers with no es- 
tablished place of business. To Finance 
Committee. 

Coffee Roasters’ Tax.—H. B. No. 561 
amends Sec. 50, Ch. 20, L. Ex. Sess. 1935, 
by reducing the privilege tax on coffee 
roasters and spice mixing plants. To Ways 
and Means Committee. 


Commutation Road Tax.—S. B. No. 165 
requires annually each county not less than 
five nor more than eight days special road 
service by all persons between 21 and 50 
years of age and prescribes the manner in 
which such service shall be performed; and 
authorizes the payment of a commutation 
road tax of not less than $3 nor more than 
$5 in lieu thereof. To Finance Committee. 


Confectionery Tax.—S. B. No. 240 im- 
poses a privilege tax on the sale of soft 
drinks and other confections. To Finance 
Committee. 


Cotton Seed Oil Mills—S. B. No. 238 
levies an additional 2% tax on the gross 
income from the business of operating cot- 
ton seed oil mill or mills in the state. To 
Finance Committee. 


Egg Dealers—License.—H. B. No. 348 
provides for the licensing of egg dealers 
and regulates the business thereof. To 
Agriculture Committee. 


Electric Power Tax.—S. B. No. 236 im- 
poses an excise license or privilege tax on 
every person, firm or corporation engaged 
in the business of manufacturing or gen- 
erating electric power. To Finance Com- 
mittee. 


Estate Tax.—S. B. No. 239 amends Sec. 
5067, Ch. 125, Code of 1930, by raising the 
tax on the estate of every decedent dying 
hereafter, whether a resident or non-resident 
of the state. To Finance Committee. 


Exemptions.—H. B. No. 525 amends Ch. 
17, L. 1936 (Sec. Ex. Sess.), so to include 
hospitals and clinics in the tax exemption 
provided therein. To Ways and Means 
Committee. 


Florists.—H. B. No. 579 amends Sec. 82, 
L. Ex. Sess. 1935, to reduce the privilege 
tax on florists. To Ways and Means Com- 
mittee. 

Forest Protection Tax.—H. B. No. 251 
amends Ch. 310, L. 1932, to authorize the 
Board of Supervisors to levy a special tax 


on forest protection areas. To County 
Affairs Committee. 








170 









Gasoline and Oil.—S. B. No. 256 amends 
Sec. 91, Ch. 20, L. 1935, to allow gasoline 
and oil dealers to pay one consolidated 
privilege tax when rendering certain serv- 
ices. To Finance Committee. 


Gasoline Tax.—H. B. No. 244 creates a 
motor vehicle commissioner and defines 
his duties, defines gas and oil, and levies 
an excise on distributors of same. To Ways 
and Means Committee. 

H. B. No. 372 and S. B. No. 99 amend 
and strengthen the laws governing the col- 
lection, levy, and imposition of the gaso- 
line excise tax and repeals the refund 
provisions thereof and for other purposes. 
To Ways and Means Committee. 

H. B. No. 374 and S. B. No. 100 amend 
and strengthen the laws governing the levy, 
imposition and collection of tax and refund 
of tax paid on gasoline used for agricul- 
tural, industrial, domestic or non-highway 
purposes. To Ways and Means Com- 
mittee. 


Homestead Exemptions.—H. B. No. 324 
provides for the exemption from state ad 
valorem, county, district, and municipal 
taxes on homesteads owned by residents 
of this state. To Ways and Means Com- 
mittee. 

H. B. No. 387 grants a homestead ex- 
emption not to exceed $1,000 value to each 
resident of the state, this exemption to be 
applicable to county, district and municipal 
ad valorem taxes. To Ways and Means 
Committee. 

S. B. No. 217 amends Sec. 1765, Code of 
1930 so as to exempt the homestead of 
every citizen from seizure and sale under 
execution agreement. To Judiciary Com- 
mittee. 

S. B. No. 259 grants a homestead exemp- 
tion not to exceed $3,000 to each resident 
of the state, this exemption to be ap- 
plicable to county and district ad valorem 
taxes. To Finance Committee. 

S. C. R. No. 18 amends Sec. 112 of the 
State Constitution to authorize the legis- 
































































































































































































































































































































lature to exempt homesteads from ad 
valorem taxes. To Constitution Com- 
mittee. 





S. C. R. No. 125 exempts homesteads 
from taxation. To Constitution Com- 
mittee. 


Income Tax.—H. B. No. 246 amends Sec. 
3, Ch. 120, L. 1934, to provide for an in- 
crease scale of graduate tax on income. To 
Ways and Means Committee. 

H. B. No. 285 amends the Income Tax 
Law. To Ways and Means Committee. 


Indebtedness Tax.—S. B. No. 237 places 
a tax of 5% on all mortgages, deeds of 
trust, judgments or decrees of the court, 
and other indebtedness filed in the chan- 
cery clerk’s office and provides for_ the 
disposition of such tax. To Finance Com- 
mittee. 















































































































Insurance.—H. B. No. 547 imposes a tax 
on persons procuring insurance from un- 
authorized companies and imposes damages 
for failure to pay such taxes. To Insur- 
ance Committee. 


Insurance Tax.—H. B. No. 475 levies a 
premium tax on life insurance premiums 
collected from citizens of this state. To 
Insurance Committee. 

H. B. No. 541 regulates rates and pre- 
miums of certain insurance companies not 
otherwise regulated, and imposes a tax on 
said companies for the enforcement of the 
Act. To Insurance Committee. 
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Kerosene Tax.—H. B. No. 247 amends 


Sec. 8, Ch. 152, L. 1936, by reducing the 
tax on kerosene from l1¢ to %¢. To Ways 
and Means Committee. 


Liquor Tax.—H. B. No. 351 provides for 
license taxes and permit fees for the priv- 
ilege of manufacturing, selling, transport- 


ing, possessing or otherwise disposing of 
spirituous, vinous and malt liquors and pro- 


vides an excise tax on same and provides 
for administration, etc. To Ways and 
Means Committee. 


Manufacturers—Exemption.—H. B. No. 


464 amends Sec. 2423, Code of 1930, by 


changing the time that municipalities may 
grant tax exemption to manufacturers from 
ten to five years. To Municipalities Com- 
mittee. 


Mileage Tax.—H. B. No. 265 amends Ch. 
3, G. A, First Ex. Sess., to exempt 
from the payment of mileage taxes mo- 
tor vehicles operated in or between mu- 
nicipalities as a substitute means of 
transportation for previously existing elec- 
tric or street railway systems. To Ways 
and Means Committee. 

H. B. No. 307 and S. B. No. 203 amend 
Ch. 88, H. B. No. 18, Ex. Sess., 1936, 
exempting from the mileage tax motor ve- 
hicles transporting commodities to and 
from ports of entry. 


Motor Vehicles.—H. B. No. 68 amends 
Sec. 5606, Code of 1930, as amended, by 
fixing the time for payment of privilege 
tax on motor vehicles, and by providing 
that ad valorem taxes on motor vehicles 
be paid prior to the issuance of licenses. 
To Ways and Means Committee. 

H. B. No. 213 requires a state license for 
operators of motor vehicles, and provides 
for the issuance, suspension, and revoca- 
tion thereof. To Ways and Means Com- 
mittee. 

H. B. No. 279 amends Sec. 2, Ch. 126, 
L. 1934, by reducing the privilege tax on 
motor vehicles. —To Ways and Means Com- 
mittee. 

H. B. No. 434 amends Sec. 2, Ch. 126, 
L. 1934, by reducing the privilege tax on 
motor vehicles. To Ways and Means Com- 
mittee. 

H. B. No. 493 requires the registration 
of all motor vehicles operating on the high- 
ways when using any fluid other than gaso- 
line and imposes a privilege tax on operators 
of such vehicles. To Ways and Means 
Committee. 

H. B. No. 514 amends Sec. 2, Ch. 126, 
L. 1934, to reduce the privilege tax on mo- 
tor vehicles. To Ways and Means Com- 
mittee. 

H. B. No. 530 amends Sec. 2, Ch. 126, 
L. 1934, to reduce the automobile privilege 
tax 50%; to prohibit the collection of a 
privilege tax on trailers used exclusively 
for agricultural and farming purposes; and 
to certify that school busses be not re- 
quired to purchase two license tags. To 
Ways and Means Committee. 

S. B. No. 221 requires a license for the 
privilege of operating motor vehicles on 
the streets, highways and public roads of 
the state. To Judiciary Committee. 

S. B. No. 297 reduces the automobile 
privilege tax 5%; prohibits the collection 
of privilege taxes on trailers used exclu- 
sively for agricultural and farming pur- 
poses; certifies that school busses are not 
required to purchase two license tags; and 
increases the bus license tax approximately 
40%. To Finance Committee. 





March, 1938 


Petroleum Gases Tax.—S. B. No. 311 
levies a privilege license tax on the sale, 
storage and/or distribution of liquefied pe- 
troleum gases such as butane or protane 
gas. To Finance Committe. 


Privilege Licenses—S. B. No. 191 ex- 
empts certain people from payment of a 
privilege tax. To Finance Committee. 


Property Taxes.—S. B. No. 215 amends 
Sec. 3144, Code of 1930, so as to provide 
for the annual assessment of land and 
requires all officers to perform duties with 
respect thereto annually. To Judiciary 
Committee. 

S. B. No. 291 authorizes boards of su- 
pervisors of counties of the seventh class 
to levy a special tax of not exceeding one 
mill for the treatment of the indigent sick. 
To County Affairs Committee. 


Sales Tax.—H. B. No. 4 exempts gro- 
ceries from the provisions of the sales tax. 
To Ways and Means Committee. 

H. B. No. 127 repeals Ch. 155, L. 1936, 
making the collection of the sales tax man- 
datory with the merchants. To Ways and 
Means Committee. 

H. B. No. 270 amends Sec. 8, Ch. 158, 
L. 1936, to exempt certain persons, firms, 
corporations or associations from the sales 
tax. To Ways and Means Committee. 

H. B. No. 339 amends Sec. 8, Ch. 158, 
L. 1936, by exempting certain persons, 
firms, corporations or associations from the 
payment of sales taxes. To Ways anid 
Means Committee. 

H. B. No. 529 amends Sec. 5, Ch. 158, 
G. L. 1936, to exempt sub-contractors from 
payment of sales taxes in cases where the 
general contractor has paid the tax on the 
entire amount of the contract. To Ways 
and Means Committee. 

S. B. No. 175 amends Sec. 8, Ch. 158, 
L. 1938, so as to exempt from the sales 
tax certain persons, firms, corporations or 
associations. To Finance Committee. 


Tax Sales.—H. B. No. 521 provides for 
sale of lands in municipalities for ad valorem 
and special assessment taxes and install- 
ments not made at regular time, the sale to 
be held during the same or subsequent 
year on order of the governing body of 
such municipality. To Municipalties Com- 
mittee. 


Telegraph and Telephone Companies.— 
S. B. No. 235 levies an additional 2% tax 
on the gross income from the business of 
all telegraph and telephone companies op- 
erating in the state as an annual privilege 
in the manner provided for in Ch. 90, G. L. 
1932, as amended. To Finance Committee. 


Timber Products Tax.—H. B. No. 381 
amends Sec. 2-a, Ch. 119, L. 1934, to in- 
crease the amount of tax on timber prod- 
ucts for sale outside the state. To Ways 
and Means Committee. 


Wholesalers and Jobbers.—H. B. No. 277 
amends Sec. 2-c, Ch. 119, L. 1934, to ex 
empt wholesalers and jobbers from th: 
1%% tax levied on the gross proceeds ol 
sales of such businesses. To Ways and 
Means Committee. 


Approvals 


Tax Refunds.—H. B. No. 94 makes a! 
appropriation for the purpose of refunding 
income, inheritance, franchise, tobacco. 
malt, amusement sales, and light wines and 
beer taxes which may be erroneously co! 
lected and paid during the fiscal years 1938 


and 1939. 
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H. B. No. 96 makes an appropriation to 
carry out the provisions of Secs. 3276, 3277 
and 6045, Code of 1930, providing for the 
payment or refund of moneys erroneously 
paid in privilege taxes, ad valorem taxes, 
and the purchase of lands from the state, 


to which title has failed, for the fiscal years 
1938 and 1939. 


NEW JERSEY 


The Legislature met in Regular Session 
on January 11. The following bills, in ad- 
dition to those previously reported, have 
been introduced: 


Introductions 


Business Licenses.—A. B. No. 84 pro- 
vides for the licensing of places where 
food is prepared to be consumed on the 
premises and exempts hotels and railroads. 
To Public Health Committee. 


A. B. No. 119 licenses and regulates the 
business of detective agencies. To Miscel- 
laneous Business Committee. 


A. B. No. 120 and A. B. No. 121 repeal 
certain sections of the Revised Statutes 
concerning private detectives. To Miscel- 
laneous Business Committee. 


S. B. No. 61 provides for the registration 
of trade marks, stamps, seals, designs, ad- 
vertisements, words, phrases, etc. To Mis- 
cellaneous Business Committee. 


S. B. No. 64 amends the solid fuel act, 
to except persons selling coal in quanti- 
ties of less than 100 lbs. To Miscellaneous 
Business Committee. 


Insurance Companies.—A. B. No. 50 re- 
peals the section of the General Tax Law 
applicable to fire insurance companies and 
stock insurance companies, other than life 
with respect to taxation of capital stock, 
paid and accumulated surplus. To Insur- 
ance Committee. 


A. B. No. 51 changes the method of taxa- 
tion of stock insurance companies, other 
than life. To Insurance Committee. 


Motor Vehicles.—A. B. No. 75 provides 
that automobile registration shall expire 
on January 31 instead of December 31. To 
Ways and Means Committee. 


A. B. No. 76 provides that automobile 
drivers’ licenses shall expire on January 31 
instead of December 31. To Ways and 
Means Committee. 


A. B. No. 81 provides that drivers’ li- 
censes shall expire on March 31 instead of 
December 31. To Ways and Means Com- 
mittee. 

S. B. No. 75 fixes a flat auto registration 
fee of $10 and driver’s license fee at $2 
with $1 renewal. To Judiciary Committee. 


Property Taxes.—A. B. No. 114 validates 
certain hearings before the Board of Tax 
Appeals. To Taxation Committee. 

A. B. No. 115 repeals a section of the 
statutes which provides a method for can- 
celling illegally assessed taxes. 

A. B. No. 125 authorizes the County 
Board of Taxation to correct clerical er- 
rors in the reported ratables of a taxing 
district within two years after the year in 
which such error is made. To Taxation 
Committee. 

A. B. No. 159 makes it necessary to ad- 
vertise personal property tax sales in a 
newspaper. To Taxation Committee. 

A. B. No. 160 reduces taxes on improve- 
ments, and tangible personal property. To 
Judiciary Committee. 





S. B. No. 37 facilitates the collection of 


municipal taxes and assessments owed by 
corporations in bankruptcy or receivership 
proceedings. To Taxation Committee. 


S. B. No. 55 permits municipalities to 


pass a resolution for the payment of de- 
linquent taxes in installments over a period 
of five years providing the first half of 1938 


tax is paid and the current tax payments 


are kept up. To Taxation Committee. 


S. B. No. 59 establishes the amount for 


which the former owner of a property may 
redeem premises sold for taxes, authorizes 
municipalities to dispose of tax sale cer- 
tificates at public sale to the highest bidder. 
To Municipalities Committee. 


S. B. No. 71 validates tax certificates 


where a final decree of the Court of Chan- 


cery has been entered foreclosing such 
sale. To Judiciary Committee. 


S. B. No. 77 relates to the personnel of 
the Board of Tax Appeals. To Judiciary 
Committee. 


Utilities —A. B. No. 41 and A. B. No. 


42 require street railway companies to file 


inventories with the local assessors and the 
State Tax Commissioner, and requires the 
State Tax Commissioner to equalize and 
revise valuations. To Taxation Committee. 

A. B. No. 43 requires traction, gas and 
electric light, heat and power companies, 
to furnish inventories to the local assessor 
and the State Tax Commissioner. To 
Taxation Committee. 


NEW YORK 


The New York Legislature convened on 
January 5. The following bills have not 
been previously reported: 


Introductions 


Assessments—Interest.—A. B. No. 1227 
provides that interest on unpaid assess- 
ments for special and district town im- 
provements shall be at the highest rate 
horne by bonds, notes or certificates of in- 
dehtedness, instead of at 6%. To Internal 
Affairs Committee. 


Betting Tax.—A. B. No. 455 requires 
persons making wagers at horse race mects 
to pay the state a tax equivalent to 5% 
of the value of the money wagered. To 
Taxation Committee. 


Chain Stores—A. B. No. 790 and S. B. 
No. 96 provide for an annual license tax on 
all operators of two or more branch or 
chain stores or mercantile establishments, 
one or more of which is located in this 
state where goods is sold at retail, tax 
ranging from $10 to $550 for each store 
depending on number in chain. To Ways 
and Means Committee. 

A. B. No. 955 provides for license of 
stores operated in state with fees varying 
from $3 for one store to $500 for each store 
in excess of 20. To Taxation Committee. 


Cider Tax.—A. B. No. 835 and S. B. No. 
578 provide tax on cider containing more 
than 3.2% alcohol by volume at 1%4¢ per 
gal., shall be as still wine instead of beer. 
To Taxation Committee. 


Distillers’ License Fee—S. B. No. 560 
increases the license fee of distillers; for 
class A from $7,500 to $10,000; for class 
B from $5,000 to $10,000; and wholesale 
liquor licenses from $4,000 to $7,500. To 
Excise Committee. 
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Income Tax.—A. B. No. 1008 and S. B. 
No. 736 exclude holding or operating of 
real property from definition of unincorpo- 
rated business for purpose of tax on net 
income. To Taxation Committee. 

A. B. No. 1009 and S. B. No. 737 permit 
five-year extension of time for determina- 
tion of personal income tax when more 
than 25% of gross income has been omitted 
from the return except a willful, false or 
fraudulent return was made to evade the 
tax. To Taxation Committee. 

A. B. No. 1275 and S. B. No. 992 relate 
to tax on net income and net capital gain, 
including computation of gains and losses, 
exemption and segregation of estate and 
trust funds. To Taxation Committee. 


Liens.—A. B. No. 1000 and S. B. No. 831 
provide that assessments for local improve- 
ments payable in installments shall be a 
lien on real property only from time each 
installment is due and unpaid assessments 
not included in annual tax levy or on which 
special collection warrants have not been 
issued, shall be due on March 1, after de- 
termination of total amount of assessment. 
To Villages Committee. 

A. B. No. 1298 and S. B. No. 980 give 
tax commission authority to release real 
property and chattels from lien of warrant 
for unpaid taxes under certain conditions. 
To Taxation Committee. 

S. B. No. 1015 limits to ten years dura- 
tion of lien of transfer and estate taxes on 
real property. To Taxation. Committee. 


Monroe County Tax.—A. B. No. 780.and 
S. B. No. 695 enact the Monroe County 
Tax Act for assessment, levy and collection 
of taxes and tax sales in Monroe County, 
and repeal inconsistent laws. To Internal 
Affairs Committee. 

Motion Picture Film Tax.—A. B. No. 995 
imposes a tax of 5¢ per foot on original 
or copy of motion picture film. To Taxa- 
tion Committee. 

Motor Fuel Tax Refunds.—A. B. No. 
1096 and S. B. No. 734 prohibit tax refund 
on motor fuel taken and consumed outside 
state in fuel tank connected with motor 
vehicle engine. To Taxation Committee. 

Outdoor Advertisements.—S. B. No. 914 
imposes an annual tax of 5¢ per sq. ft. on 
outdoor advertisements or advertising 
devices along county or state highways. 
To Taxation Committee. . 


Sales Tax.—A. B. No. 122 and S. B. No. 
62 repeal obsolete sections of Tax Law re- 
lating to tax on sales of tangible personal 
property. To Judiciary Committee. 

A. B. No. 1209 imposes a 1% tax on re- 
tail sales of personal property, except re- 
ceipts from sale of motor fuels, gas, steam 
and water, and exempts business where 
receipts are less than $1,250 and not ex- 
ceeding $2,500 for any quarter. To Taxa- 
tion Committee. 

Tax Installments.—A. B. No. 1249 and 
S. B. No. 924 provide for installment pay- 
ment of taxes in towns of Monroe County 
upon resolution of the town board. To 
Taxation Committee. 


Tax Sales—A. B. No. 1014 and S. B. 
No. 763 legalize city tax sales of James- 
town for years 1934, 1935 and 1936. To 
Cities Committee. 

Unpaid Taxes.—S. B. No. 940 provides 
for penalties for unpaid taxes, tax sale cer- 
tificates and exemptions therefrom in 
Niagara County. To Internal Affairs Com- 
mittee. 
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OHIO 


Second Special Session of 1937 


The Ohio Legislature met in Second 
Special Session on November 29, 1937. Fol- 
lowing are bills not previously reported: 


Building and Loan Associations.—S. B. 
No. 1197 gives depositors in state building 
and loan associations the same exemptions 
from taxation under the intangibles tax 
law, as are now granted to depositors in 
federalized building and loan associations. 
To Banking and Insurance Committee. 

Business License Taxes.—H. B. Nos. 
1415 and 1466 provide for a license tax in 
Oconee County on mechanically operated 
miniature pocket billiard tables and musical 
devices. To Ways and Means Committee. 

H. B. No. 1462 provides for a license tax 
on certain commodities when the same are 
not packed, sacked or contained in ma- 
terials made of cotton. To Agricultural 
Committee. 

Chain Store and Sales Tax.—H. B. No 
1625 repeals the 2!%4 mill deficit levy, busi- 
ness license taxes, tax on soft drinks and 
malt tax; decreases capital stock tax, in- 
creases the retail chain stores tax, provides 
for a general sales tax, directs the applica- 
tion of proceeds and provides for the ad- 
ministration thereof. To Ways and Means 
Committee. 


Corporations.—H. B. No. 1606 relieves 
corporations from paying license fees dur- 
ing the time said corporations are in re- 
ceiverships under certain conditions. To 
Ways and Means Committee. 


Exemptions.—H. B. No. 1500 amends the 
constitution by exempting real property of 
$1,000 value and personal property of $500 
value by taxpavers over 50 years of age. 
To Ways and Means Committee. 

Gasoline Tax.—H. B. No. 1579 reduces 
the gasoline tax from six to four cents per 
gallon. To Roads, Bridges and Ferries 
Committee. 


Homestead Exemption.—H. B. No. 1458 
increases the homestead exemption on 
lands from $1,000 to $2,000. To Ways and 
Means Committee. 


Judicial Sales—H. B. No. 1580 increases 
the deposit from 5% to 10% of the bid 
price in judicial sales of real estate. 


Leaf Tobacco Producers.—H. B. No. 
1513 is a resolution calling for the election 
by producers of leaf tobacco in certain 
counties on question of whether or not Sec. 
7203, Code of 1932, requiring an annual li- 
cense where leaf tobacco is sold be re- 
pealed. To Agricultural Committee. 


Opticians.—S. B. No. 1045 provides that 
a registration fee be charged to opticians 
and optometrists not to exceed $5 per 
annum. To Finance Committee. 


Property Taxes.—H. B. No. 1400 pro- 
vides for the levy of taxes in Berkeley 
County. 

H. B. No. 1424 provides for the levy of 
property taxes in Greenville County. 

H. B. No. 1471 provides for the levy of 
property taxes in Boonwell County. 

H. B. No. 1502 provides for the levy of 
taxes in Florence County for school pur- 
poses. 

H. B. No. 1516 provides for the levy of 
taxes for county purposes in Calhoun 
County. 

H. B. No. 1517 provides for the levy of 
taxes for county purposes in Spartanburg 
County. 

H. B. No. 1557 is a resolution placing 
House of Representatives on record as 
against a direct State property tax. 

B. No. 1573 provides for the levy of 
taxes for school and county purposes in 
Cherokee County. 


H. B. No. 1575 provides for an annuai 
levy in Darlington County to raise its share 
for the maintenance of the Florence- 
Darlington Tuberculosis Sanitarium. 

H. B, No. 1604 provides for the levy of 
taxes for county purposes in Newberry 
County. 

Public Bathing Places.—S. B. No. 1194 
provides for a license fee in lieu of a pei 
capita admission tax for operation of pub- 
lic bathing places. To Finance Committee. 

Slot Machines.—H. B. No. 1547 provides 
for a license tax on mechanically operated 
miniature pocket tables and musical devices 
To Ways and Means Committee. 

H. B. No. 1605 proposes a constitutional 
amendment to repeal provisions of the 
three mill constitutional levy. To Judiciary 
Committee. 

H. B. No. 1624 provides for the levy of 
taxes for county and school purposes in 
Dorchester County. 

H. B. No. 1628 provides for the levy of 
taxes for county purposes in Williamsburg 
County. 

H. B. No. 1632 provides for the levy of 
taxes in Pickens County. 

S. B. No. 1154 extends the time for pay 
ment of taxes in York County. 


Introductions 

Delinquent Taxes.—H. B. No. 828 ex- 
tends the Whittemore Act for installment 
payment of delinquent taxes to December 
10, 1938. 

Road Assessments.—H. B. No. 821 au- 
thorizes county commissioners to abate 
road taxes. To Taxation Committee. 

Sales Tax.—H. B. No. 827 exempts ar- 
tificial limbs and braces from the sales tax. 
To Taxation Committee. 


Approvals 


Embalming Licenses.—H. B. No. 778 
prohibits the transfer of undertaking and 
embalming licenses to non-licensed under- 
takers or embalmers. 

Motor Vehicle Titles—H. 13. No. 773 
provides that purchasers of motor vehicles 
may pay cost of transfers of titles. 

Remission of Taxes.—H. B. No. 746 ex- 
tends the provisions of the Annat Act au- 
thorizing partial remission of taxes in lieu 
of rent on premises occupied by indigents, 
from March 1, 1938 to March 1, 1939. 


Approval 


Tax Discounts.—H. B. No. 1393 provides 
for a discount for payment of taxes in 
York County during months of October, 


November, and December of each year 
No. 700, Acts 1938. 


RHODE ISLAND 


The Rhode Island Legislature met in 
Regular Session on January 4. The follow- 
ing tax bills have been introduced: VIRGINIA 

The Regular Session of the Virginia Leg 
islature met on January 12. The following 
bills, in addition to those previously re- 
ported, have been introduced: 


Introductions 


Auto Finance Companies — Dealers. — 
S. B. No. 27 relates to the licensing of 
motor vehicle dealers and salesmen and 
to the regulation of sales finance com- 
panies. To Finance Committee. 

Bowling and Billiard Licenses.—H. B. 
No. 542 makes Sunday bowling licenses 
mandatory and billiard licenses permissive. 
To Judiciary Committee. 

Horse Racing.—H. B. No. 612 amends 
Sec. 12, Ch. 2086, P. L., 1934, by providing 
that the state receive 4% of bets and 
brokerage. To Corporations Committee. 

Motor Vehicle Registration.—H. B. No. 
583 relates to the registration of motor ve- 
hicles and trailers by fixing the registration 
year from April 1 to March 31 next suc- 
ceeding. To Judiciary Committee. 

Parking Lots—License.—H. B. No. 573 
provides for the licensing of parking lots 
and makes licensees liable for losses. To 
Judiciary Committee. 


Introductions 


Alcoholic Beverages.—S. B. No. 88 in- 
creases the beer and wine tax. To Finance 
Committee. 

S. B. No. 108 relates to issuance of retail 
beer and wine licenses. To General Laws 
Committee. 

H. B. No. 152 provides for a tax of $5.50 
per barrel on beer and wine. To Finance 
Committee. 


Business Licenses.—S. B. No. 106 amends 
Sec. 153, Tax Code, relating to carnivals, 
shows, etc., so as to provide for certain 
exemptions. To Finance Committee. 

S. B. No. 146 regulates the practice o! 
general contracting. To General [laws 
Committee. 

S. B. No. 147 amends Sec. 192, Tax Code, 
in relation to peddlers’ licenses. To Fi- 
nance Committee. 

H. B. No. 83 imposes an annual licens¢ 
tax on corporations doing outdoor adver 
tising. To Finance Committee. 

H. B. No. 162 amends Sec. 183, Tax Code. 
relating to the licensing of labor agents. 
To General Laws Committee. 

H. B. No. 185 relates to. permits to deal 
in furs. To General Laws Committee. 

H. B. No. 229 regulates the practice ot 
general contracting in Virginia. To Gen 
eral Laws Committee. 

H. B. No. 242 regulates the business ot 
cleaning, dyeing and pressing. To General 
Laws Committee. 

H. B. No. 296 amends Sec. 197, Tax Code 
in relation to restaurant licenses, by im- 
posing greater licenses. To Finance Com- 
mittee. 


SOUTH CAROLINA 


The South Carolina Legislature met in 
Regular Session on January 11. The fol- 
lowing bills, in addition to those previously 
reported, have been introduced: 


Introductions 


Assessments.—H. B. No. 1512 places a 
maximum millage tax that may be collected 
on assessments up to $750 on homes and 
farms containing 60 acres or less. To Ways 
and Means Committee. 

Baseball Tax.—S. B. No. 1159A provides 
that no tax shall be charged on admissions 
to professional baseball games. To Finance 
Committee. 
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Gasoline.—H. B. No. 325 amends the mo- 
tor fuel tax act. To Finance Committee. 


Income Tax.—H. B. No. 178 amends Sec. 
50, Tax Code, relating to income taxes. 
To Finance Committee. 


Insurance Companies.—S. B. No. 170 and 
H. B. No. 269 amend Sec. 237, Tax Code, 
relating to taxes on insurance companies. 
To Finance Committee. 


Motor Vehicles.—S. B. No. 149 provides 
for licenses for vehicles transporting well- 
drilling machinery. To Roads Committee. 


S. B. No. 194 amends Sec. 17, Motor Ve- 
hicle Code, relating to registration cards 
and certificates of title. To Roads Com- 
mittee. 


H. B. No. 124 reduces registration fees 
for trucks used by farmers for certain pur- 
poses. To Finance Committee. 


H. B. No. 154 amends Sec. 28, Motor 
Vehicle Code, relating to transfers of title 
to and interest in motor vehicles. To Gen- 
eral Laws Committee. 


H. B. No. 184 amends Sec. 33, Motor Ve- 
hicle Code, relating to registration fees. 
To Finance Committee. 


H. B. No. 224 repeals Sec. 217a, Tax 
Code, relating to the assessment and taxa- 
tion of rolling stock of certificated motor 
vehicle carriers. To Finance Committee. 


H. B. No. 271 adds Sec. 216b to the Tax 
Code, taxing motor vehicle carriers oper- 
ating in cities and towns. To Finance 
Committee. 


FEDERAL TAX CALENDAR 


Property Taxes.—S. B. No. 61 and S. B. 
No. 98 amend Sec. 91, Tax Code, in relation 
to city taxation of bank stock. To Finance 
Committee. 

S. B. No. 109 amends Sec. 2460, Virginia 
Code, in relation to the sale of delinquent 
real estate. To Courts of Justice Com- 
mittee. 

S. B. No. 121 adds a new section to the 
Tax Code in relation to the appointment, 
powers and duties of collectors of delin- 
quent taxes in counties, cities and towns. 
To Courts of Justice Committee. 

H. B. No. 148 adds a section to the Tax 
Code, relating to the assessment of lots in 
subdivisions of tracts of land. To Counties, 
Cities and Towns Committee. 

H. B. No. 153 amends Sec. 403, Tax Code, 
relating to additional remedies for the col- 
lection of taxes. To Counties, Cities and 
Towns Committee. 

H. B. No. 164 adds Sec. 73(b) to the Tax 
Code, relating to tax on capital of tea, 
coffee and spice processors and blenders. 


|To Finance Committee. 


H. B. No. 166 authorizes the boards of 
supervisors and other governing bodies to 
release upon certain conditions the liabil- 
ity for interest, penalties and accrued costs 
on unpaid county and district taxes. To 
Finance Committee. 

H. B. No. 208 relates to relief from taxes 
improperly assessed. To Finance Com- 
mittee. 

H. B. No. 215 releases certain liens upon 
real estate for taxes. To Finance Com- 
mittee. 
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H. B. No. 219 provides for the collection 
by the court of erroneous assessment of 
taxes and local levies against real estate. 
To Finance Committee. 


H. B. No. 240 empowers cities and towns 
to release the liability and liens for in- 
terest, penalties and costs on unpaid taxes. 
To Finance Committee. 

H. B. No. 263 amends Sec. 91, Tax Code, 
relating to taxation of bank and trust com- 
pany stocks. To Finance Committee. 

H. B. No. 275 repeals Secs. 267 and 268, 
Tax Code, relating to real estate assess- 
ments. To Counties, Cities and Towns 
Committee. 

_H. B. No. 279 repeals Sec. 2454, Vir- 
ginia Code, relating to lien on real estate 
for taxes. To Finance Committee. 

H. B. No. 280 amends Sec. 251, Tax 
Code, relating to lien for taxes. To Fi- 
nance Committee. 


H. B. No. 299 amends Sec. 435, Tax Code, 
relative to property tax exemptions. 


Sales Tax.—H. B. No. 167 imposes a tax 
upon sales of tangible personal property. 
To Finance Committee. 


Slot Machines.—S. B. No. 69 amends 
Sec. 198, Tax Code, in relation to the li- 
cense taxation of slot machines. To Fi- 
nance Committee. 


H. B. No. 343 and S. B. No. 181 relate 
to license for vending machines in manu- 
facturing establishments not frequented by 
the general public. To Finance Committee. 


Federal Tax Calendar 


April 1-—— 
Annual information return of stockholders of 
foreign personal holding companies due. 


Annual supplement P net income information 
return of foreign personal holding com- 
panies due for fiscal year ended January 31, 
1938, 


April 15—— 


Annual report of profit on navy contracts due 
for income tax fiscal year ended January 31, 
1938. 


Corporation income tax and excess-profits tax 
return due for fiscal year ended January 31, 
1938. By general extension resident foreign 
corporations and domestic corporations with 
business and books abroad, or principal in- 
come from U. S. possessions, due for fiscal 
years ended October 31, 1937. 

Entire income-excess profits tax on returns for 
fiscal year ended January 31, 1938, due to 
be filed by this date, or first quarterly pay- 
ment due. 

Entire income tax on returns for fiscal year 
ended October 31, 1937, under general ex- 
tension or first and second quarterly | 
installments due, with interest on first in- | 


stallment at 6% from January 15, 1938. | 
Entire income tax on returns of nonresidents | 
for fiscal year ended October 31, 1937, or | 
first quarterly installment thereof due. 
Fiduciary income tax return due for fiscal 
year ended January 31, 1938. 


} 
| 
| 


April 15—( Continued) 


Individual income tax return due for fiscal 
year ended January 31, 1938. Individual in- 
come tax return due for fiscal year ended 
October 31, 1937, in case of American citizens 
abroad by general extension. 

Last quarterly income-excess profits tax pay- 
ment due for fiscal year ended July 31, 1937. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
January 31, 1937. 

Life insurance company income tax return 
for fiscal year ended January 31, 1938, due. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due. 

Monthly return of futures transactions due. 

Monthly returns of clearing houses’ sales of 
produce on exchange due. 

Nonresident alien individual income tax return 
due for fiscal year ended October 31, 1937. 

Nonresident foreign corporation income tax 
return due for fiscal year ended October 31, 
1937. 

Partnership (foreign) return for fiscal year 
ended October 31, 1937, by general exten- 
sion, due. 

Partnership return of income for fiscal year 
ended January 31, 1938, due. 

Personal holding company returns for fiscal 
years ended January 31, 1938, due. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended October 
31, 1937. 

Second quarterly income tax on returns of 
nonresidents due for fiscal year ended July 
31, 1937. 


April 15—(Continued) 


Stockbroker’s monthly return of stamp ac- 
count due. 


Third quarterly income-excess profits tax pay- 
ment for fiscal year ended July 31, 1937, due. 


Third quarterly income tax payment on re- 
turns of nonresidents due for fiscal year 
ended April 30, 1937. 


April 20-——_ 


Monthly information return of ownership 
certificates and tax at source on bonds due 
for March, 1938. 


April 29—— 


Annual information return of stockholders of 
foreign personal holding companies due, if 
company’s fiscal year ends February 28, 
1938. 

Annual supplement P net income information 
return of foreign personal holding com- 
panies due for fiscal year ended February 
28, 1938. 


April 30—— 

Admissions, dues, and safe deposit box rentals 
taxes due. 

Excise taxes due for March on brewer's wort 
and malt products, electrical energy, gaso- 
line, lubricating oils, matches, sales, tele- 
graph and telephone facilities, and trans- 
portation of oil by pipe lines. 

Processing tax on oils due. 

Production or refining tax on crude petroleum 
due. 

Tax due on manufactured sugar. 
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Capital Gains and Undistributed 


Profits Taxes: A Suggested Program 
(Continued from page 150) 


common stock outstanding. It appears that divi- 
dends of preferred stock on common stock, or vice 
versa, will be taxable—provided both classes are 
previously oustanding and not held proportionately 
by the same stockholders. Beyond this, there is no 
certainty. Corporations whose stock does not fit 
into these narrow categories may, if they wish, gam- 
ble with stock dividends of dubious taxability. They 
will have two opponents—the Government and their 
own stockholders. And if they lose the battle, at 
some distant date beyond the current taxable year, 
they will have a retroactive undistributed profits 
tax assessed against them. I venture to predict that 
few corporations will dare assume this risk. 

Even if the corporation is sure that the stock dis- 
tribution is taxable, it may have difficulty determin- 
ing the amount of the dividends-paid credit it can 
receive. This credit is based on the market value 
of the stock, and not upon its par value. About 
1% of the corporations in this country have stock 
listed on recognized exchanges, with a readily ascer- 
tainable market value. The other 99% are in for 
trouble. A contest with the Bureau over the proper 
market value is in store for them, leading possibly 
to litigation. 

The limitation of the credit to “market value” 
suggests another difficulty. Practically all states re- 
quire that stock be issued at not less than par. For 
purposes of state law, therefore, a corporation may 
have to capitalize surplus (i. e., reduce earnings and 
increase capital) in an amount equal to the par 
value of the stock dividend even though the market 
value of the distribution is less than par. For tax 
purposes, surplus is reduced only by the market 
value of the distribution. The corporation may find, 
therefore, that subsequent distributions may run 
afoul of state law as distributions out of capital 
although under tax law, they are regarded as out 
of surplus. 

(c) Practical Objections—There are also a num- 
ber of practical objections to stock dividends which 
no directorate can ignore. If the charter does not 
permit stock dividends, or if the authorized stock is 
all outstanding, adequate time must be allowed for 
charter amendments. Time may also have to be 
allotted for securing stockholders’ consents, or for 
registering the stock under “blue-sky” laws or the 
Securities Act of 1933. Often the necessity for re- 
sorting to stock in lieu of cash will become apparent 
too late in the taxable year to take the necessary 
steps to issue it. The cost of new stock issues is 
another important factor, particularly for small cor- 
porations. 

(d) Financial Considerations.—Finally, the effect 
of stock dividends upon the corporate structure must 
be considered. Many financial observers regard 
stock dividends as financially unsound, and damag- 
ing to the corporate structure. Some of the impor- 
tant points which they have stressed, are as follows: 

(1) The stock dividend tends to produce over- 
capitalization. It becomes progressively easier to 
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impair capital and progressively more difficult to 
market additional stock. 

(2) Stock dividends give an impetus to stock mar- 
ket speculation. An impression is created that the 
company is in a position to pay cash dividends on 
an enlarged capital base. Speculators are thus stim- 
ulated to bid up the price above the inherent value 
of the stock. 

(3) Preferred stock dividends tend to separate the 
ownership of the corporation from its control. Own- 
ership is concentrated in the preferred without vot- 
ing rights, while control remains in the common 
stock with only a speculative interest in the earn- 
ings. Many of the abuses of corporation finance 
have been attributed to this tendency. 

(4) Dividends of preferred stock are often only a 
“stop-gap” solution to the problems of the corpora- 
tion. If the preferred stock has a fixed rate of re- 
turn, the corporation must ultimately pay cash 
dividends on an enlarged base. 

(5) Stock dividends put a heavy burden on the 
stockholder. He receives a “paper” dividend which 
is taxable, but no money to pay the tax. The small 
stockholder is often forced to sell his stock or rights 
in order to pay the tax, decreasing his equity in the 
corporation. 


2. Stock Rights 


Instead of issuing stock, a corporation may pay a 
dividend in warrants, conferring the right to pur- 
chase additional stock. 

Many of the objections noted with respect to stock 
dividends apply with equal force to the issuance of 
rights. Because of their comparatively recent origin 
in corporate finance, however, it is even more diffi- 
cult to predict with certainty the effect of declara- 
tions of stock rights. 


(a) Legal Restrictions —Legally, they are subject 
to a number of unexplored and serious objections. 
Professor Berle has suggested that warrants may 
be held to be void as pure gambling contracts. He 
points out that it is never profitable to buy an option 
and convert it into stock, since the warrant always 
sells at a premium representing the possibility of 
future appreciation of the stock. The result is that 
warrants are rarely exercised, and the market for 
them is highly speculative. Another legal difficulty 
is the impossibility of determining a fair price for 
the exercise of the right at the time of issue. If the 
fixed price turns out to be unduly low, the directors 
may be liable to stockholders for setting a price that 
bears no reasonable relation to the actual value of 
the participation. Finally, stock rights have the 
legal weaknesses of convertible bonds. If the cor- 
poration is unable or refuses to issue the necessary 
stock, the remedies of the warrant holder are as yet 
unascertained. 

(b) Tax Problems—The Treasury Department 
regards rights as taxable only if they relate to stock 
which would have been taxable if distributed di- 
rectly. The taxability of stock rights thus involves 
all the uncertainties that exist with respect to the 
A new complication 
has recently been introduced, however, by the Cir- 
cuit Court of Appeals for the First Circuit. This 
court, in passing on a distribution of rights to pur- 
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chase stock of another corporation, which would 
have been taxable if distributed directly, held that 
income did not arise upon the receipt of the rights, 
but only upon their sale or exercise. This decision 
conflicts with a decision of the Seventh Circuit on 
a similar issue. Until the Supreme Court resolves 
the conflict, however, there is no assurance that the 
issuance of any type of stock right will be taxable.* 
Accordingly, the stock right device is of doubtful 
value at the present time as a method of avoiding 
the undistributed profits tax. 

(c) Practical Objections —The problems from a 
practical viewpoint are even more perplexing than 
in the case of stock dividends. There is, for in- 
stance, the question of fixing a fair price for exercise 
of the warrants. The directors cannot anticipate 
the fluctuations of the market, nor possible changes 
in the financial condition of the corporation itself. 
A “fair” price, therefore, is sheer guesswork. An- 
other serious obstacle, both in time and money, is 
the necessity of registering stock rights with the 
Securities and Exchange Commission if a market is 
to be maintained for them. Unlike stock dividends, 
they raise new capital for the corporation and hence 
must be registered. Other practical difficulties that 
may be noted are the necessity of obtaining stock- 
holders’ consents before the kind of rights which 
will be taxable can be issued, and the difficulties of 
small corporations in finding buyers for those stock- 
holders who wish to. sell their rights. 

(d) Financial Objections —Stock warrants find 
even less favor with financial men than stock divi- 
dends. As a highly speculative security, they have 
been condemned by many market analysts. More- 
over, they represent a continual threat of dilution 
of the corporate stock. If the warrants are sold by 
the stockholders, the buyers acquire the right to 
take down stock at a stated price. Dilution will 
occur if the book value of the stock is higher than 
the option price. A corporation heavily loaded with 
warrants is therefore in a precarious position. Ina 
prosperous period, with asset values rising, its stock 
may be diluted at any time. 

It is generally agreed, therefore, that the issu- 
ance of stock rights is safe only for the strongest 
corporations. The small corporation, whose rights 
have no market, and whose stockholders have no 
money to reinvest, will have to look elsewhere to 
avoid the undistributed profits tax. 


3. Obligations 


The use of the corporation’s credit to relieve the 
pressure on current earnings is also prominent 
among the suggestions for avoiding the tax. All 
forms of obligations have been mentioned, includ- 
ing notes, bonds, scrip, debentures and income bonds. 

There is one cogent objection that applies to all 
forms of borrowing. It is not a method of escaping 
the undistributed profits tax; it is merely a 
method of postponing it. Sooner or later, debts must 
: 2On November 8, 1937, two days after this address was delivered. 
the Supreme Court held, in the case of Commissioner v. Palmer, 302 
U.S. 63, thats distribution of corporate profits (i.e., a dividend) did 
not take place upon the issuance of rights and their receipt by stock- 
holders, but that such a dividend did take place on the exercise of the 
rights. It was also held that taxable income might result from the sale 
of such rights. This holding seems to nullify the effectiveness of the 


stock-right device as a means of obtaining an immediate dividends-paid 
credit under section 27 (e) of the 1936 act. 
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be repaid from current funds, and the tax will then 
be collected in full. By borrowing, therefore, a 
corporation is accumulating tax liabilities as well as 
debts. A mortgage of future earnings is a high price 
to pay for present tax relief. 

Even as a matter of temporary relief, dividends in 
the form of obligations may not be available because 
of legal or financial considerations. 


(a) Legal Restrictions—As in the case of stock, 
state statutes may limit the consideration for bonds 
or other obligations to money or property, with the 
result that such dividends are not permissible. On 
similar grounds, publi¢ service commissions fre- 
quently prohibit the issuance of bond dividends by 
companies subject to their jurisdiction. Some states 
also set legal limits on the amount which may be 
borrowed. Liabilities may not exceed the amount 
of the capital stock in three states; in two other 
states, the limit is two-thirds of the capital stock. 
North Carolina forbids the declaration of dividends 
of any description after the debts exceed a stated 
percentage of the assets. Seven states require the con- 
sent of a majority, or more, of the stockholders before 
bonds can be issued. This provision may be onerous 
when it is proposed to issue a bond dividend on only 
one class of stock. Preferred stock contracts and 
existing bond indentures, too, often contain a pro- 
vision that bonds may not be issued or described 
liabilities incurred without the consent of the present 
holders of the preferred or of the outstanding bonds. 
If such contract provisions exist, there will be no 
bond dividends declared on common stock. Pre- 
ferred stockholders and bondholders will see to it 
that the common stockholders do not obtain a prior 
or equivalent claim on corporate assets. 

(b) Tax Problems.—The tax problems for divi- 
dends in obligations are not so acute as for stock, 
since it is settled that such dividends are taxable. 
The dividends-paid credit, however, is limited to the 
lower of face or market value. In the absence of a 
listing, the determination of a market value for 
obligations is far more difficult than for stock. The 
value of unlisted stocks can be approximated from 
book values, but the worth of a bond depends on the 
credit standing of the corporation, which cannot 
easily be translated into dollars and cents. Partic- 
ularly baffling is the evaluation of scrip, for there 
is no recognized market for it, and frequently it has 
no value. 

(c) Practical Objections——Most of the practical 
objections considered for stock and stock rights are 
equally applicable to dividends in obligations. The 
charter may have to be amended to permit bond 
dividends. Obtaining stockholders’ consents may 
be a serious problem. Complications of fractional 
bonds will make bookkeeping onerous. Providing a 
market for stockholders who are forced to unload 
to pay taxes may be difficult. Costs will be in- 
creased. All of these technical obstacles are matters 
of serious concern to small and medium-sized cor- 
porations. 

(d) Financial Considerations—From the financial 
standpoint, dividends in bonds or other obligations 
fare no better than stock distributions. The prac- 
tice is particularly obnoxious to unsecured creditors, 
who may find themselves subordinated to stock- 
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holders as a result of a bond dividend. The ability 
to obtain bank loans and other short-term borrow- 
ings necessary for business purposes is thus weak- 
ened by the use of this device. Moreover, dividends 
in obligations may also discriminate between differ- 
ent classes of stockholders. A bond dividend on 
preferred stock increases the fixed charges at the 
expense of the common stock, whose interest in the 
assets becomes more remote and speculative. A 
bond dividend on common stock, on the other hand, 
elevates the common stock to a position ahead of 
the preferred. Finally, there are strong financial 
objections to the pyramiding of debts. A financial 
structure top-heavy with debt impairs credit, im- 
poses a burden of fixed charges which may be in- 
tolerable in lean years, and damages the market 
value of underlying securities. 


4. Dividends in Kind 

Dividends may be declared in property held by 
the corporation. Where the distribution can be made 
of tangible assets, no particular problems are pre- 
sented. Obviously, however, the tangible property 
of a corporation can seldom be divided and distri- 
buted. 

The problems become acute when the corporation 
seeks to distribute treasury stock. For purposes of 
taxation, this stock may be treated either as author- 
ized but unissued stock, or as assets of the corpora- 
tion held for investment. The tax consequences 
differ for treasury shares in each classification. For 
instance, if such shares are regarded as unissued 
stock, a credit will be allowed a corporation only if 
the distribution is a taxable stock dividend and in 
the amount of the fair market value of the stock. 
On the other hand, if the shares are considered as 
investment assets, the distribution would be a prop- 
erty dividend, taxable regardless of the type of stock 
employed, and the amount of credit would be the 
market value of the stock or the basis to the cor- 
poration, whichever is lower. 

Tn addition to the solution of these tax difficulties, 
the directors must also consider their possible lia- 
bilities under state law. Several states—notably 
California and Illinois—provide that treasury shares 
shall not be considered as assets in computing the 
surplus available for dividends. Where the only 
surplus consists of treasury stock a dividend may be 
illegal under state law although a dividends-paid 
credit can be obtained for it. 


5. Optional Dividends 


Other ingenious devices for avoiding the tax are 
options to receive cash or a non-taxable stock divi- 
dend, and cash dividends coupled with an attractive 
right to purchase new stock. These devices differ 
from those previously considered, in that they as- 
sume that the corporation has cash, but is reluctant 
to part with it. They are useless, therefore, in the 
hardest type of case—and one of frequent occurrence 
—where the corporate profits are not in the form of 
cash. The corporation whose profits are in inven- 
tory or accounts receivable will find cold comfort 
in these suggestions. 

The Treasury Regulations recognize an optional 
dividend in cash or stock, at the election of the 
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stockholder, as a taxable distribution, but there are 
pitfalls for the unwary. If the cash and stock are 
of equal value, there is seldom any doubt that the 
stockholders will choose cash, and thus defeat the 
scheme. Suppose, then, that the corporation makes 
the stock portion of the option more attractive than 
the cash. How far can it go in this direction before 
it is considered that there is no real election and that 
the distribution is really a stock dividend? Treasury 
officials have not, as yet, supplied an answer to this 
question. Again, suppose that the option is rela- 
tively equal on the date of declaration, but that there 
is a market fluctuation in the price of the stock 
before the date of exercise of the option. If the 
price declines, the stock loses its attraction for the 
stockholders. If it rises, the Government may de- 
cide that there was no true option. Finally, a situ- 
ation may be presented where all the stockholders 
elect stock. The dividend may be held to be non- 
taxable, on the ground that the relative interests of 
the stockholders have not been changed. 

It is also possible to declare cash dividends ac- 
companied by an offer to sell new stock to the recip- 
ients. The theory is that if the offer is made 
attractive enough, the stockholders will return most 
of the cash to the corporation. It is doubtful whether 
this will work as well in practice as it does on paper. 
Experience has demonstrated the reluctance of 
stockholders to part with cash. And if the corpora- 
tion “ties a string” to the distribution by getting its 
stockholders to agree to reinvest in advance, it will 
defeat its own ends. The courts probably will look 
through the form of such a scheme and hold that it 
constitutes a stock dividend. 


Protests have also been registered against sub- 
scription schemes because they usually involve the 
sale of stock at less than par. Many states forbid 
this practice and in almost all jurisdictions, creditors 
can recover the difference between the sale price 
and par from the stockholders, if the corporation 
subsequently becomes insolvent. 


D. Conclusions 


The undistributed profits tax cannot be success- 
fully defended on the ground that adequate relief is 
afforded or that practical methods of avoiding it 
exist. At best, the suggested devices are applicable 
only to special types of situations and for limited 
periods of time. Their use is severely limited by 
State law. They are generally regarded as finan- 
cially unsound. For the most part, even their 
effectiveness to obtain a dividends-paid credit is 
open to serious question. 


V. A Suggested Program 


S an immediate step toward the improvement of 
business, as a definite effort to stop the cur- 
rent business decline, as a substantial stimulus to 
the transfer of the unemployed from the rolls of 
our relief agencies to the payrolls of industry, and 
in order to place our revenue system upon a maxi- 
mum-yield basis, I suggest the following program: 
(1) The foregoing recommendations with respect 
to the taxation of capital gains should be adopted; 
(Continued on page 183) 
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Extension of Time for Filing 
Federal Income Tax Returns 


HE Committee on Federal Taxation of the New 
York State Society of Certified Public Account- 
ants has taken up with Commissioner Guy T. Helvering 
the question of extensions in the filing of Federal 
Income Tax Returns due on March 15. From the 
Society’s Monthly Bulletin for February we repro- 
duce a copy of the telegram sent to the Commissioner 

and his reply: 
“January 31, 1938. 


Honorable Guy T. Helvering, 
Commissioner of Internal Revenue, 
Internal Revenue Building, 
Washington, D. C. 


The membership of our Society is greatly concerned 
about extensions of time for the filing of Federal Income 
Tax Returns due on March 15. As you know, the pressure 
on public accountants at this time of the year is unusually 
great, and despite most conscientious endeavors necessary 
auditing work can not be completed in many instances to 
permit of the preparation and filing of returns by March 
15. Departmental attitude, as indicated by some of the 
collectors’ offices, would seem to indicate lack of sym- 
pathetic understanding of the problem with which the 
public accountants are confronted. It would be greatly 
appreciated if you could see your way clear to notify col- 
lectors that, in general, applications for extensions made by 
taxpayers through accountants and based on statements 
that it is impossible to prepare returns by March 15 should 
be honored and refusal should be made only under excep- 
tional and unusual circumstances. Our impression is that 
many collectors interpret the Department’s attitude as al- 
most necessitating refusal except under most unusual cir- 
cumstances. The membership of our Society is primarily 
concerned with action of collectors’ offices throughout the 
states of New York, Connecticut, New Jersey and Penn- 
sylvania. 


New York State Society of Certified Public Accountants 

Morris C. Troper, President of the Society 
Joseph J. Klein, Chairman, Committee on Federal 
Taxation.” 


Commissioner Helvering’s Reply 


“February 8, 1938. 
Mr. Morris C. Troper, President 
New York State Society of Certified Public Accountants, 
New York, New York. 
Dear Sir: 


_ Ihave your night telegram of January 31, 1938, express- 
ing your concern regarding the policy of the Bureau of 
Internal Revenue with respect to granting extensions of 


177 


[hab 





time for filing income tax returns when such requests are 
made by taxpayers through accountants and are based upon 
the inability of the accountants to complete necessary 
auditing work in time to permit filing by March 15, 1938. 
You suggest that I notify Collectors that, in general, ap- 
plications made by taxpayers in such circumstances should 
be honored, and that such requests should be denied only 
under exceptional and unusual circumstances. 

You are, no doubt, fully informed regarding our policy 
to undertake examinations of returns filed for a particular 
year within the fifteen-month period succeeding the last 
date for filing such returns, and, I am sure, realize that this 
rule was undertaken in the interest of taxpayers who have 
a right to be advised within a reasonable period following 
filing as to the Department’s intention regarding any pro- 
posed adjustment in liability. 

Since the Bureau has undertaken to accelerate its pro- 
gram for examination, it has become of greater importance 
that returns be filed promptly and extensions of time to 
file be limited in every possible manner. The Collectors of 
Internal Revenue are acting under instructions released 
from this office and it appears to be essential that ac- 
countants and others assisting income taxpayers in the 
preparation of their returns should appreciate the necessity 
to cooperate completely with this office and with Collectors 
in aid of our effort to speed up the audit of returns. 

In exceptional cases, where a proper showing is made 
and where the period of extension requested is not un- 
reasonable, the membership of your Society will have no 
real difficulty. Permit me to suggest, however, that the 
Bureau feels that every effort should be made by your 
Society to avoid abuse of the privilege by any of its mem- 
bership. In the circumstances, I do not feel that it is wise 
or necessary for the Bureau to undertake to modify the 
instructions under which the Collectors will operate. 


Respectfully, 


(Signed) Guy T. Helvering 
Commissioner.” 


Estimate of National Income in 1937 


OTAL national income received by individuals 

in 1937 amounted to $67,534 million, having 
increased by 5.5% over the $63,984 million total 
received in 1936, according to preliminary estimates 
just released by the National Industrial Conference 
Board. The 1936 total was somewhat abnormal due 
to the distribution by the government of over $1,800 
million in payment of the soldiers’ bonus in that year 
and less than $20 million in 1937. The rate of in- 
come receipt in 1937 was still 15% below the peak of 
$79,101 million reached in 1929. 
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The 5.5% increase in national income from 1936 to 
1937 was not as great in terms of actual goods and 
services purchasable as in dollars, since the cost of 
living was 4.4% higher in the later year. 


Of the total national income in 1937, some $61,325 
million was derived from producing industries and 
regular governmental services. The remaining 10% 
was derived from other accountable income items, 
such as net rent and interest on owned homes, pensions, 
direct and work relief, soldiers’ bonus, and govern- 
ment payments to farmers. The decrease in these 
items under the 1936 total amounted to 23%, the 
drop in soldiers’ bonus distributions and a curtail- 
ment of a quarter of a billion dollars in government 
relief accounting for the decline. 


Of the production income total in 1937, about 
$42,400 million or 69% was accounted for by salaries 
and wages, which showed a rise of 11% over 1936. 
Dividend distributions increased, partly under the 
stimulus of the undistributed profits tax, by slightly 
more than 10% above 1936. They accounted for 7% 
of total production income. The 1937 amount was 
about $4,450 million. Interest showed little change, 
with a 1937 volume of approximately $2,600 million. 
Net rents and royalties were still under one billion 
dollars, increasing about 9% over 1936. Entrepre- 
neurial income, primarily net profits of farmers and 
retail store proprietors, increased about 6% in 1937, 
to a total of approximately $11 billion. 
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BTA Memorandum Decisions 
on Appeal 


pe a eae is a list of recent Board memo- 
randum decisions which are pending on appeal, 


together with a description of the subject matter, 
court in which pending, and who filed the appeal. 


Accrued dividends amount of which were included in 
purchaser’s check were taxable as dividends, not gain from 
capital assets; assigned interest was taxable to assignor; 
automobile expense disallowed for lack of ,evidence; bad 
debts disallowed for lack of evidence; cost of screening 
porches of newly constructed apartment buildings was not 
a deductible expense as capital expenditure; depreciation 
on office fixtures and automobiles is disallowed for lack of 
evidence; insurance expense disallowed by Commissioner 
is sustained for lack of evidence; interest income resulted to 
taxpayer irom payments to bank by his debtors, in the 
absence oi contrary evidence; loss on sale of second trust 
note was limited to unrecovered cost, not face value; rent 
collected by agent of taxpayer was taxable whether or not 
received from agent during taxable year; and, special as- 
sessments were not deductible—Wright v. Commissioner. 
Taxpayer’s appeal pending in CCA-4. 

Association v. trust.—Trust created in 1917 to hold cer- 
tain real estate, profits therefrom to be distributed to 
holders of beneficial interest certificates, closely resembled 
a corporation in form and in activities, and is an associa- 
tion properly taxable as a corporation in 1931.—Smyth et al., 
Trustees. Taxpayer’s appeal pending in CCA-7. 


Association v. trust.—Trust to hold title to grazing lands 
until they could be sold, in the meantime leasing them, 
was a liquidating trust. —Washburn. Commissioner’s ap- 
peal pending in CCA-8. 

Basis for gain or loss: Personal property acquired by 
bequest.—Basis for gain or loss on sale of stock in 1932, 
acquired by bequest, is the value at the time of delivery 
to taxpayer, and not at time of acquisition by trustees from 
executors of estate.—Libbey. Commissioner's appeal pend- 
ing in CCA-1. 

Basis for gain or loss: Transferee liability—From the 
evidence the Board determines the basis for gain or loss 
on the sale of real estate. Petitioners were stockholders 
of a corporation at the time of its dissolution and were 
liable as transferees. Another transferee is liable as such 
Lecause of assumption of taxpayer’s obligations.—Rose Hill, 
Inc., et al. Taxpayer’s appeal pending in CCA-5. 


Compensation for services: Reasonableness.—Compen- 
sation paid to petitioner’s officers was nct reasonable and 
deduction therefor is disallowed in part—Le Vine & 
Brother, Inc. Taxpayer’s appeal pending in CCA-7. 


Corporation’s gain on sale of its own stock.—Where a cor- 
poration purchased its own stock and later sold it at a 
gain, the gain was taxable. It was immaterial that the 
stock was treasury stock or that it bought the stock under 
a promise to do so.—First Chrold Corp. Taxpayer’s appeal 
pending in CCA-3. 

Deductions by estate——Discounts, premiums, and ex- 
penses in connection with retirement of notes of decedent’s 
estate were not deductible from income of the estate for 
1930.—Security First National Bank et al. Taxpayer’s appeal 
pending in CCA-9. 

Depreciation: Basis: Reorganization—Where transac- 
tions constitute statutory reorganization, basis for comput- 
ing depreciation for 1931 on assets acquired from trans- 
ferors is same as the basis in the hands of transferors.— 
Bickford’s, Inc. Taxpayer’s appeal pending in CCA-2. 

Dividends received: Paid while operating deficit exists: 
Loss on sale of stock.—In determining whether dividends 
paid during the vear 1933 are out of capital or earnings, the 
profits of a corporation during taxpayer’s taxable year must 
be prorated to date of dividend payment to taxpayer. Where 
petitioner sold stock in B Corporation, all the stock of 
which was owned by petitioner and A Corporation, to A 
Corporation, and all the stock of A Corporation was owned 
by petitioner and his family, such sale was bona fide, and 
loss sustained thereby is deductible —N unnally. Commis- 
sioner’s appeal pending in CCA-5. 
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Estate tax.—War Risk Insurance was 
includible in gross estate-—Bunker Es- 
tate. Taxpayer’s appeal pending in 
CCA-2. 


Loss on sale of securities: Bona fides. 
—Whiere petitioner sold securities at 
loss in 1932, and made a gift of the pro- 
ceeds to his sister who purchased sub- 
stantially identical securities which she 
placed in a trust naming herself as bene- 
ficiary, the loss sustained by petitioner 
was a deductible loss resulting from a 
bona fide sale-—Johnston. Commissioner’s 
appeal pending in CCA-6. 


Oil and gas wells: Depletion: As- 
signed income.—Amounts expended for 
intangible drilling and development costs 
of certain oil and gas wells may not be 
deducted from gross income in comput- 
ing net income for purpose of establish- 
ing basis for 50% limitation for depletion 
deduction. Amounts paid by purchaser 
of oil produced directly to petitioner’s 
assignors in 1932, are not includible in 
assignee’s gross income.—Smuth County 
Oil & Gas Co. Commissioner’s appeal 
pending in CCA-5. 


Repossession of real estate——Amount of profit was de- 
termined by Commissioner as if title had been retained. 
Taxpayer contended that title had not been retained.— 
de Bonand. Taxpayer’s appeal pending in CCA-6. 


Sales of securities between husband and wife were bona 
fide and losses are deductible—Helvering v. West. Com- 
missioner’s appeal pending in CCA-8. 


Taxability to husband of income from alleged gift prop- 
erty.—Taxpayer did not accomplish a valid gift of stock 
to his wife where he retained dominion over the property. 
The income was taxable to the husband.—Hoag. Taxpay- 
er’s appeal pending in CCA-10. 


Tax Exemption Policy Brings 
New Industries to Louisiana 


TIMULATED by a ten-year tax exemption policy 

for new industries, Louisiana’s manufacturing 
and commercial activity registered a marked im- 
provement in 1937, with gains in ten major business 
indices over the previous year, Gov. Richard W. 
Leche announced today. 

The figures submitted to the governor by the 
Bureau of Business Research of Louisiana State 
University showed manufacturing sales for 1937 to 
be 14.8 percent greater than in 1936. Department 
store sales in 1937 increased 3.9 percent, building 
permit values 9.6 percent and post office receipts 4.4 
percent. 

Governor Leche cited these gains as a practical 
demonstration of the benefits that can be derived by 
giving investment and enterprise a chance to flourish 
under a governmental policy of good will and en- 
couragement. 

Other 1937 business increases included an 8.7 per- 
cent rise in the number of telephones in service and 
a 5.4 percent gain in commercial vehicle registrations. 
Electric power production for public use was up 2.9 
percent, life insurance sales, 1.7 percent, and whole- 
sale trade, 5.8 percent. 


Tax Bit 


N estimated $30,000 a minute, or $17,000,000,000 
a year is being spent by the 175,000 separate 
taxing units in the United States, including federal, 
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state, county, municipal and township, according to 
the Department of Commerce. 


Rapid Increase in Motorists’ Taxes 


HE average motorist’s annual tax bill has in- 

creased 83.8 percent during the last twelve years, 
according to the American Petroleum Industries 
Committee. Per capita costs of general taxes during 
the same period rose only 16.8 percent. 


In the statistically “normal” year of 1926 the ag- 
gregrate automotive tax bill amounted to $638,272,000, 
or approximately $29.00 for each of the 22,001,393 
motor vehicles then registered. All other taxes, 
federal, state, and local, for that year came to 
$7,966,728,000, or $68.40 on a per capita basis. 


In 1937, preliminary estimates indicate, motorists 
paid a total of $1,580,000,000 in taxes to state, fed- 
eral, and local governments. The average individual 
share for each of the estimated 29,650,000 motor 
vehicles registered last year was $53.29, or 83.8 
per cent above the “normal” tax of $29.00 which 
motorists had to pay in 1926. 


The aggregate state, federal, and local tax bill— 
exclusive of automotive taxes—for 1937 is estimated 
at $10,220,000,000, or $79.90 per capita. This is only 
16.8 per cent higher than the 1926 “normal” per 
capita tax of $68.40. Thus, the Committee points 
out, automotive taxes rose five times as rapidly as 
general taxes. 


The disproportionate rise in automotive tax 
costs is ascribed to two principal factors. Federal 
automotive taxes, imposed in 1932 as “temporary 
emergency” levies, in 1937 cost motorists $373,220,000, 
an average of $12.60 per motor vehicle. The 
duplicating federal gasoline tax made up more than 
50 per cent of this cost. Since 1932 federal internal 
revenues have increased over 350 per cent to a new 
all-time high. For this reason motorists feel that 
the continuance of federal automobile imposts on an 
“emergency” basis is no longer justified. 
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A Critique of Federal Income Taxes 
(Continued from page 134) 
5. The surtax on improper accumulations of sur- 


plus is at a rate of 15% of the first $100,000.00 of 
retained net income and 25% of any excess of re- 
tained net income. This surtax is not applicable to 
personal holding companies and is only imposed on 
i corporation when it is created for the purpose of 
avoiding or evading surtaxes upon the income of its 
stockholders. Prima facie evidence of this illegal 
purpose exists, 

A. If the corporation is a mere holding or invest- 
ment company. 

3. Or if the earnings or profits are permitted to 
accumulate beyond the reasonable needs of the 
business. 

6. The personal holding company surtax amounts 
to 65% of the undistributed adjusted net income not 
in excess of $2,000.00 and 75% of the excess of un- 
distributed adjusted net income. Under the 1937 
amendment a personal holding company is deter- 
mined by a twofold test, to-wit: 

A. The gross income requirement providing that 
at least 80% the first year or 70% for succeeding 
vears and less than 70% for three years thereafter of 
the corporation ’s gross income be what is legally 
defined as “personal holding company income,” and 

B. The stock ownership requirement, that is, that 
more than 50% of the outstanding stock is owned 
directly or indirec tly by five or less individuals. 

The personal holding company income includes 
dividends, interest, royalties, security sales, estate 
interest sales, income from personal service contracts 
where the performer owns directly or indirectly 25% 
of the corporate outstanding stock, payments by 
owners of 25% or more of the corporate stock to 
the corporation for the use of property, and rents 
unless they constitute 50% or more of the gross in- 
come. Deductions for ordinary business expenses 
and depreciation of the personal hol ling company 
under the 1937 amendment are limited in amount by 
the income received and subject to the approval of 
the commissioner. The 1937 amendment (Section 355) 
like the provision contained in the Revenue Act of 
1936 (Section 351) denies the personal holding com- 
pany a credit for a dividend carry-over in the com- 
putation of the surtax on personal holding companies. 
Lastly, the 1937 amendment eliminated the credit 
against undistributed adjusted net income contained 
in the 1936 Act (Section 351(b)(2)) amounting to 
“twenty per centum of the excess of the adjusted net 
income over the amount of dividends received from 
personal holding companies which are allowable as 
a credit for the purposes of the tax imposed by Sec- 


tions 113 and 204.” 


7. The Social Security Act passed in 1935 im 
poses an Old Age Pension Tax for 1937, 1938, and 
1939, amounting to 1% of the employer’s pay rolls, 
and a similar tax is imposed upon the wages of the 
emplovees. This tax increases in annual rate until 
1949 when it becomes as high as 3% for the employer 
and also 3% for the employee on all wages paid and 
received. In addition there is imposed on the em- 
plover a Federal Unemployment Insurance Tax 
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which after December 31, 1937, shall be 3% of the 
total wages paid by him subject, however, to a credit 
for payments actually made into the state unemploy- 
ment funds not exceeding 90% of the federal tax. 


Special Commentary on Federal 
Surtax on Undistributed Profits 


EXT, just a few comments and observations in 

respect to the surtax on undistributed profits. 
It is respectfully submitted that if this present law 
remains unchanged, it will result in gross injustice 
and prove economically unsound. The reasons are 
sixfold. 

1. This surtax is based upon hard and fast 
rules of mathematical averages and general per- 
centages which, when applied to particular corpo- 
rations and individual stockholders, are odious and 
productive of double and even triple taxation in its 
worst form. Thus, the report of Commissioner 
Helvering to the Senate Financing Committee in 
1936 that corporations for the years 1923-1934 rein- 
vested an average of 30.7% of their net corporate 
profits has no statistical value and practical import, 
but is a mere chart of an elusive figure. It included 
only those corporations that reported a net income 
for the specified period and ignored the balance of 
the five hundred thousand corporations in the coun- 
try suffering losses. It is based upon an eleven-year 
period, an abnormal period of financial history rising 
to the highest peak of prosperity and falling to the 
lowest depths of the depression, whereas the surtax 
on undistributed profits is placed on an annual basis 
and applied in a period involving intermittent recov- 
eries and recessions. 

The modern corporation has a sort of real eco- 
nomic entity and durability. It cannot count profit 
in the terms of a year, both from a legal and 
an accounting long-time point of view. This is espe- 
cially true in the durable or capital goods industries 
which thrive on the ephemeral peaks of prosperity 
and languish in the long, deep valleys of the depres- 
sion. They are often termed the “feast and famine 
industries.” If such corporations experience three 
vears of current business losses and accumulate a 
large deficit, but in the fourth year earn $1.00 of 
profit and fail to distribute it, they are taxable both 
under the normal tax and under the surtax on undis- 
tributed profits. No exemptions whatsoever are 
given to the corporation. No “corporate cushions” 
or right to set up reserves for future contingencies 
and financial shocks are permitted. Uncle Sam sits 
as a silent partner in every business, sharing the 
profits but never suffering the losses; as the unin- 
vited guest and invisible “director on ‘the board of 
every private corporation, casting a standing vote 
for the entire distribution of the current corporate 
profits irrespective of the peculiar financial and eco- 
nomic vicissitudes of the particular corporation. 

So, also, the individual stockholder as a taxpayer 
suffers an unjust discrimination. The income tax is 


distinctively a personal tax and after all is said and 
done these taxes must be paid and come out of the 
pockets of individuals, irrespective of the fact 
whether they conduct their business life in a pro- 
To tax the 


prietary, partnership, or corporate form. 
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proportionate earnings of stockholders of a corpo- 
ration under a flat corporation income tax, regard- 
less of each individual stockholder’s true ability to 
pay as measured by income from sources other than 
dividends may often prove discriminatory and un- 
just. Now to impose a graduated corporate normal 
tax rate upon the proportionate earnings of each 
stockholder, irrespective of the size of his holdings 
in the corporation, increases this discrimination and 
injustice. The height of all folly is reached when 
we superimpose a graduated surtax upon the undis- 
tributed and proportionate earnings of the stock- 
holder, irrespective of the factors heretofore mentioned. 
Large stockholders might willingly permit the cor- 
poration to pay the normal tax and the surtax on 
undistributed profits rather than subject themselves 
to a 4% normal tax and as high as a 75% individual 
surtax. Picture the small stockholder who realizes 
that in one year his corporation has paid on his pro- 
portionate share of the profits a normal tax and a 
surtax on undistributed profits and that in the fol- 
lowing year when a dividend is declared he must 
again pay an individual normal tax and a surtax 
upon the balance of his proportionate corporate 
earnings. This results in an injustice. This is an 
unreasonable tax discrimination in favor of persons 
who conduct their business life in a proprietary or 
partnership form escaping high corporate taxes and 
against stock investors who are the real business 
enterprisers that produce wealth, develop our natural 
resources, and generally keep the wheels of industry 
turning. Let us not close our eyes to the fact that 
the corporate form of business is indispensable to our 
modern business life from an economic, accounting, 
and legal point of view. Is it surprising to find that 
when the small stockholder now receives his divi- 
dend check he is incited to spend rather than to save, 
or, to divert his savings from the corporate produc- 
tive industries to tax-free governmental securities in 
order to escape the exorbitant corporate taxes now 
imposed upon his proportionate profits? 

2. A second reason why the surtax on undistrib- 
uted profits is unscientific is that it fails to recognize 
the indisputable fact that the net taxable income of 
a corporation upon which the corporate tax is based 
is not its real business profit and true accounting 
net income. Note, the tax is not paid from the corpo- 
ration’s net taxable income but out of the corpora- 
tion’s true accounting net income or corporate 
profits. Thus, a corporation may have no true ac- 
counting income whatsoever but still be forced to 
pay a normal tax on non-existent profits and a surtax 
on fictional earnings which it could not distribute if 
it desired because the profits do not exist and any 
corporate distribution made would be out of capital 
and in violation of the state law. This situation may 
arise because certain losses and expenditures are 
true deductions from corporate profits but are not 
allowable deductions for tax purposes. Thus, 

A. The capital losses of the corporation are lim- 
ited to only $2,000.00 plus its capital gains. 

B. Federal income taxes and certain taxes paid in 
foreign countries are unallowable tax deductions. 

C. Bad debts suffered but not deducted in the 


vears in which they became worthless are not 
deductible. 
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D. Shrinkages for market value of merchandise, 
inventories, stocks, and bonds are not allowable until 
sold or otherwise disposed of. 

E. Inadequate or lost depreciation of previous 
years is not deductible. 

F. Corporate contributions are limited under the 
law. 

G. Premiums paid on officers’ or employees’ life 
insurance policies under certain circumstances are 
not deductible. 

H. Consolidated returns for affiliated corpora 
tions other than railway corporations are not allowed. 
Thus, there is a taxation of the profits of each sub- 
sidiary without consideration of the entire corpora- 
tion business as a unit and without deduction for the 
losses sustained by the several subsidiaries. 

3. A third defect in the surtax on undistributed 
profits is the failure therein to appreciate the fact 
that taxes must be paid in cash and not in any other 
form or medium, whereas the corporate surplus may 
often be represented by current, fixed, tangible, or 
intangible assets which are valued, at best, upon 
conservative appraisals subject to market fluctua- 
tions and many other business contingencies. Thus, 
the inventory valuations, though honestly made, may 
prove erroneous and subsequently result in irretriev- 
able tax losses. Furthermore, the surplus and the 
reserves for depreciation, bad debts, and various 
contingencies have been aptly denominated the “life 
insurance policies of business firms.” They are the 
necessary funds upon which business men draw in 
order to keep their factories open for production, to 
pay wages to laborers, rents to landowners, interest 
upon their obligations, taxes to the state and federal 
governments, and profits to their stockholders. 

4. A fourth danger in the surtax on undistributed 
profits lies in the exercise of the powers of taxation 
for the sole purpose of regulating idle surplus funds 
of corporations. This gives rise to the grave danger 
of Congressional usurpation of general police powers 
and does not partake of the nature of a true consti- 
tutional tax for fiscal purposes. 

5. A fifth defect is the failure therein to recognize 
that needed working capital cannot always be raised 
in practice by every corporation through the sale of 
stock or stock rights. History has proven that a 
reasonable reinvestment of corporate earnings is 
imperative for the success of the small corporation 
and the growth of American industry. It is only 
the large, financially sound, and controlling corpo- 
rations of the country, which have established a 
strong line of credit and a long list of regular divi- 
dend payments, who can satisfy their capital re- 
quirements through the sale of stock or stock rights. 
Consequently, the surtax will help the large and 
harm the small corporations of the country. There 
is nothing to prevent the large corporations from 
“freezing” their present huge liquid surpluses and 
thereafter distributing all or practically all of their 
current earnings in dividends and thereby escaping 
entirely the heavy surtax on undistributed profits. 

6. Lastly, the credits for dividends paid and con 
tracts restricting the payment of dividends are so 
highly technical, impractical, and fraught with such 
grave legal difficulties, especially when applied to 
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dividends paid in stock or stock rights, as to furnish 
no true and certain relief to the honest corporation. 
In the first place, this credit for dividends paid is 
limited so as to exceed neither: 
A. The amount by which the dividends paid have 
reduced the earnings or profits available for taxable 
dividends, nor 


B. The amount subject to tax in the hands of the 
shareholders. 

In other words, the dividend must not only be 
paid by the corporation during the taxable year 
(Sec. 27 of Revenue Act of 1936) but it must also 
be taxable income to the recipient. This raises a 
very novel question as to just when are dividends 
paid. In the case of Avery v. Commissioner, 292 U.S. 
210, the United States Supreme Court decided that 
dividends paid by a corporation in one year and 
received by a stockholder in a subsequent year are 
taxable as income to the stockholder in the year re- 
ceived under the 1924 and 1928 Revenue Acts. 
Query, would the same rule apply under the 1936 
Revenue Act? Why not allow the corporate execu- 
tives a reasonable length of time after the close of 
the year to take inventory and determine the cor- 
porate profit before declaring and paying a dividend 
so as to escape the surtax? 

Corporate distributions by way of dividends in 
kind, that is, in property or securities held by the 
corporation for investment, may be made; but the 
dividend credit taken for the same is determined by 
the adjusted cost basis of the property distributed or 
the fair market value thereof, whichever is lower. 
The corporation is confronted with the perplexing 
problem of determining the fair market value of the 
property so distributed and must decide, at its own 
peril, whether the same is lower than the adjusted 
cost basis. If it errs and the government discovers 
the same in subsequent years during the course of 
a field audit the corporation might become liable for 
considerable surtaxes. 


A dividend is allowed in notes, debentures, or other 
obligations of the corporation so as to take advan- 
tage of the dividends paid credit. The corporation, 
however, is confronted again with the same serious 
question of determining whether the face value of 
the obligations or the fair market value thereof is 
the lower. Again it must decide, at its own peril. 
Again in subsequent years it might be confronted 
with an imposition of high surtaxes because of an 
honest, though erroneous, decision. 

Corporate distributions by way of stock or stock 
rights create delicate and difficult legal questions. 
In 1918, the Supreme Court decided (Peabody v. 
Eisner, 247 U. S. 347) that a corporate distribution 
of stock of another corporation held as an invest- 
ment constitutes taxable income to the stockholder 
when received. Consequently, such corporate dis- 
tribution would entitle the corporation to the dividends 
paid credit in computing the surtax on undis- 
tributed profits. However, in the case of Eisner v. 
Macomber, 252 U. S. 189, it was decided that a cor- 
porate distribution of new common stock to holders 
of the present common stock was not taxable to the 
stockholder; obviously, no dividend paid credit 
would be allowed the corporation under these cir- 
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cumstances. In the case of Koshland v. Helvering, 
298 U. S. 441, decided in 1936, the court held that 
a corporate distribution of common stock to holders 
of present outstanding preferred stock constituted 
taxable income for it created different rights and 
interests in the corporation than those previously 
enjoyed under the old stock. In Helvering v. Gowran, 
58 S. Ct. 154, decided in December, 1937, the Supreme 
Court held that a distribution of outstanding pre- 
ferred stock to holders of common stock was not tax- 
able income under the 1928 Act which exempted all 
stock dividends from taxation. It is believed, how- 
ever, that the same rule as announced in this last 
case would not apply under the Revenue Act of 
1936 which provides (Section 115(f)), 

“A distribution made by a corporation to its shareholders 
in its stock or in rights to acquire its stock shall not be 
treated as a dividend to the extent that it does not con- 
stitute income to the shareholder within the meaning of 
the Sixteenth Amendment to the Constitution.” 

Where there is no stock outstanding it has been held 
by the Board of Tax Appeals (Jn re: August Horr- 
man (1936) 34 B. T. A. 1178) that a distribution of 
new preferred stock to the holders of common stock 
is not taxable for it did not create an interest dif- 
ferent from that which the former stock holdings 
represented. A corporate distribution of new pre- 
ferred stock to holders of outstanding preferred stock 
creates a legal situation still undecided by the courts. 


Much of the same legal difficulty that exists in 
respect to the taxability of stock dividends exists also 
in the analysis of corporate distributions in stock 
rights. Thus, where stock rights covering its own 
stock are issued by a corporation to the stockholder 
by way of a dividend, said stock rights, it has been 
held (Miles v. Safe Deposit & Trust Co., 259 U. S. 
247), do not constitute taxable income in the hands of 
the stockholder until income is realized by the exercise 
or sale thereof by the stockholder. It has been 
thought that rights were taxable if they related to 
stock which would have been taxable if distributed 
directly ;1 but on November 8, 1937, the Supreme 
Court in the case of Commissioner v. Palmer, 58 S. Ct. 
67, decided that stock rights are not taxable to 
the stockholder at the time of the issuance or the 
receipt thereof even though they pertain to stock 
of another corporation, but are taxable when exer- 
cised or sold by said stockholder. Where does this 
leave the corporation in respect to its dividends paid 
credit under the 1936 law? 


Likewise, the credit for contracts restricting the 
payment of dividends is extremely technical and un- 
certain. The contract must be in writing and must 
have been executed prior to May 1, 1936. It must 
contain a provision which prohibits to a specified 
extent the payment of dividends or requires the pay- 
ment or the setting aside of a specified portion of 
earnings in discharge of a debt. Contracts merely 
providing the setting aside of a periodical sum to 
retire bonds or requiring, while the bonds are out- 
standing, that the current assets shall not be reduced 
below a specified sum, do not come within the law. 
Preferred stock certificates issued prior to May 1, 





1 Ellsworth C. Alvord, in December Issue of the Journal of Account- 
ancy, p. 421. 
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1936, prohibiting the payment of a dividend on the 
common stock unless it be with consent of three- 
fourths of the preferred stockholders, have been 
held by the treasury department? to be proper 
contracts restricting the payment of dividends. 
However, in face of the requirement that the contract 
must have been executed prior to May 1, 1936, how 
can the business man safely reorganize his present 
debt-ridden corporation without subjecting it to the 
surtax on undistributed profits? It is impossible. 

Furthermore, in the face of our multitudinous and 
complex tax laws how can any taxpayer safely plan 
his future business policy and intelligently compile 
his tax return without being an accountant, an 
economist, and a lawyer and excelling in each 
profession ? 

In closing, let me summarize the points I wish to 
make in my argument, to-wit: 

1. There is a most serious and perplexing federal 
tax problem facing the nation today; it is a major 
issue. 

2. The United States Constitution both defines 
and delimits the federal powers of taxation. 

3. Both the individual and corporate federal taxes 
must be modified by eliminating the unscientific pro- 
visions respecting capital gains and losses, the pro- 
hibition against consolidated returns, and, if the tax 
revenues are inadequate to defray necessary govern- 
mental expenditures, then a lowering of the personal 
exemptions so as to broaden the tax base and the 
imposition of one flat corporate tax comparable to 
the individual normal tax and the individual surtax. 

4. The surtax on undistributed profits must be 
abolished without delay, for it is economically un- 
sound, inadequate, uncertain, inconvenient, and 
unjust. 


Capital Gains and Undistributed 
Profits Taxes; A Suggested Program 
(Continued from page 176) 

(2) A constitutional amendment permitting the 
taxation of tax-exempt securities should be proposed 
and submitted for ratification; 

(3) Individual surtaxes should be reduced to a 
maximum of 40%—rates of maximum productivity ; 

(4) The capital stock and excess-profits taxes 
should be repealed or an annual declaration of value 
allowed ; 

(5) Immediately upon the convening of the forth- 
coming Special Session, the undistributed profits 
tax should be amended so as to exempt from its 
penalty all funds expended during 1937 or any sub- 
sequent year, in expansion, replacement, additions, 
betterments or developments; 

(6) Thereafter, during the regular session of the 
Congress beginning in January of next year, full 
hearings on the undistributed profits tax should be 
held and the tax reconsidered on its merits; 

(7) If my indictment stands, the tax should be 
promptly repealed ; 

(8) If the Congress finally determines that it 
should not be repealed, however, the following 

21. T. 3139. “a 
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amendments should certainly be enacted and given 
retroactive effect : 


(a) The base of the tax should be made to con- 
form as nearly as possible to “book income” as dis- 
tinguished from the arbitrary statutory definition of 
“undistributed net income ;” 


(b) Adequate and sensible relief should be af- 
forded corporations in unsound financial condition; 


(c) Corporations with impaired capital should be 
exempted from the tax; 


(d) A reasonable “carry-over” period for losses 
should be allowed; 


(e) Recognition should be given to the fact that 
earnings may not be in a form available for distri- 
bution ; 


(f) Full credit should be allowed for dividends 
declared and paid prior to the time of filing the 
return ; 


(g) Credit should also be allowed for dividends 
distributed within three months after the corpora- 
tion’s “net income,” as shown on the return, has 
been redetermined and increased; 


(h) Provision should be made to allow appropri- 
ate expenditures for expansion, replacement or de- 
velopment of productive facilities ; 


(i) The accumulation of reasonable working 
capital should be permitted; 


(j) The creation of necessary reserves for busi- 
ness contingencies should be permitted. 
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Federal Limitations on 


Tobacco Tax Laws 
(Continued from page 144) 


The Circuit Court of Appeals for the Fifth Circuit 
in affirming the decision of the District Court said: 


‘Furthermore, a post exchange is, of course, not the gov- 
ernment, nor is it a department or instrumentality thereof. 
On the contrary, a post exchange is a voluntary, unincor- 
porated, cooperative association of army organizations in 
which all share as partners in the profits and losses. The 


government has no share in the profits and is not bound 
by the losses.” * 


The other case deciding this very question arose 
in the Fourth Circuit, of which South Carolina is a 
part. In that case the Circuit Court of Appeals in 
disposing of whether or not a post exchange was a 
government agency or instrumentality said: 


“As best we can gather from these regulations, a post 
exchange is a voluntary, unincorporated cooperative store, 
at, near, or ona military post; the Secretary of War giving 
the soldiers at such post a license or privilege to form such 
a cooperative store. The Secretary of War, in effect says, 
‘in these regulations, to the soldiers, that while they are 
not required to establish post exchanges, yet, if they do 
establish them, that they should have for their purpose 
the supplying to the troops at reasonable prices of the 
articles of ordinary use, wear, and consumption, not sup- 
plied by the Government, and to afford them means of 
rational recreation and amusement, and through exchange 


profits to provide, when necessary, the means for improving 
the messes.” * 





‘Am. Petroleum Corp. v. Ala., 67 F. (2d) 590, 291, U. S. 670. 
* Keane v. United States, 272, Fed. 577-580. 
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It is upon the same theory on which these two 
decisions were rendered that South Carolina is at- 
tempting to collect sales tax on the sale of tobacco 
products, etc., when the sales are made by camp ex- 
changes in South Carolina located on property not 
owned and ceded to the United States. 


Community Property: Avoiding 
Avoidance by Adoption in the 
Revenue Act 

(Continued from page 141) 
tween them their earnings derived from personal 
services, provided they assume joint liability for the 
aggregate tax. With respect to the estate tax, the 
property going to the surviving spouse as curtesy 
or dower, or estate created by statute in lieu thereof, 
should be excluded from the decedent’s gross estate, 
though remaining liable for the tax computed. The 
offset in the case of each tax will, of course, be an 
increase in rates. Thus the tax benefits of the com- 
munity property system will be granted to all, with- 
out increase in the aggregate tax burden, and the 
family will be given the recognition that substance 
and essence require. 

It is the theory of the community property system 
that the services of the husband are in effect the 
services of the marital community. The community 
has been held to be a legal entity.4° The cases refer 
to community debts.*7 The services of the wife, as 
wife, have been pointed to as the basis of her legal 
interest. It may be that she only directs the house- 
hold, or even that she only waves her husband a 
tender farewell each morning. It may be enough for 
him that she is there. “They also serve who only 
stand and wait.” *®° No matter what her part may be 
in the total economy of the family, it is the force of 
the family as a unit that goes into the services for 
which the husband is paid. The situation is similar 
to that of a personal service corporation—the serv- 
ices for which it is paid are, physically speaking, 
rendered by its employees; yet in both the legal and 
ultimate sense, the services emanate from the corpo- 
ration. Qui facit per alium, facit per se. He who 
does a thing through another does it himself. 
Though only the husband be seen at the desk, in a 
larger sense it is the marital community that is there. 
Is the fact any different because the state is New 
York or Illinois instead of Texas or California? 
What does it matter whether the word on the statute 
books be “vested” or “inchoate,” “community” or 
“dower”? The forces of evolution which make the 
family a community may be recognized by the stat- 
ute books; but the statute books have not created 
them. Giving effect thus to substance instead of 
form, to basic truth instead of legal legerdemain, 
fairness and uniformity can be accomplished and 
the community property system eliminated as a 
source of tax avoidance by being established as a 
principle of federal taxation. 





* Le Rosen v. North Central Texas Oil Co., 169 La. 973, 126 
So. 442. 

“See Hannah v. Swift (CCA-9) 61 F. (2d) 307, 310. 

* Coats v. Coats, 160 Cal. 671, 118 P. 441, 444; Macchi v. LaRocca 
(Cal. App.) 201 P. 143. 
* Milton. 
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The Federal Corporate Surplus Tax 
(Continued from page 160) 


common stock dividends paid to preferred 
shareholders. In Koshland v. Helvering, 
298 U. S. 441, it was held that such a distri- 
bution was income and not a return of 
capital, so that upon a subsequent disposi- 
tion of the preferred shares, no part of the 
original cost was to be apportioned to the 
common shares. Obviously, the relative 
equities of common and preferred stock- 
holders are altered in such a case. 

Between the opposite poles of the Kosh- 
land and Macomber cases lie numerous 
other types of stock dividends, the taxable 
status of which has not been settled. Where 
there are no preferred shares already out- 
standing, a distribution of preferred stock 
to common stockholders does not alter their 
proportional interests and gives them noth- 
ing that they did not have before the 
distribution. Such dividends have been re- 
peatedly treated as nontaxable distributions. 
There is considerable more doubt concern- 
ing such a distribution where preferred 
shares are already outstanding. The in- 
conclusive nature of the decisions is height- 
ened by the fact that prior to the 1936 Act, 
the exemption of stock dividends from taxa- 
tion may have made the problem statutory 
rather than constitutional. No cases have 
vet arisen involving preferred shares dis- 
tributed to preferred shareholders. It may 
be considered that such a dividend is a tax- 
able distribution because 
would thereafter be subject to a greater 
preference in favor of preferred stockhold- 
ers as between such stockholders and com- 
mon stockholders. 

The proper treatment to be accorded 
distributions of treasury shares raises a 
separate statutory problem. Section 27(c) 
of the 1936 Act provides for a dividends 
paid credit in respect of dividends in kind, 
“including stock of the corporation if held 
by the corporation as an investment.” The 
regulations state: “Unless shown to the 
contrary, shares of capital stock once is- 
sued but thereafter acquired by the cor- 
poration in any manner whatsoever, but 
not retired, shall be deemed to be held by 
the corporation as an investment.” This 
provision is of doubtful constitutionality 
as applied to treasury common shares dis- 
tributed to common stockholders. Any dis- 
tinction between a distribution of authorized 
and a distribution of treasury shares would 
have slim foundation in reality, and would 
be at most little more than a formula for 
overruling the decision in Eisner v. Ma- 
comber. In the hands of distributees, treas- 
ury stock does not change relative equities, 
nor does it constitute a different kind of 
property from what was held before. 

Section 115(f)(2) of the 1936 Act pro- 
vides that a certain type of distribution, 
which may be called an option dividend, 
shall be considered to be taxable, the 
effect from the corporation’s standpoint 
being that the distribution will furnish 
the basis of a dividends paid credit. 
Doubts are bound to arise as to the avail- 
ability of any credit at all, because of the 
Provisions of Section 27(g) which read 
as follows: “No dividends paid credit 

shall be allowed with respect to any dis- 
tribution unless the distribution is pro 

rata, equal in amount, and with no prefer- 
ence to any share of stock as compared 
with other shares of the same class.” In 


most instances of dividends paid or pay- 


future earnings | 


THE TAX MAGAZINE 


able in more than one medium, it will be 
impossible, as well as undesirable, to ar- 
range that each distributee receive the 
exact cash value per share. Corporations 
will naturally attempt to avail themselves 
of optional distributions as a means of 
securing a credit while retaining earnings 
in the business. To accomplish this pur- 
pose, they will be inclined to make their 
offer of stock as attractive as possible. 
Of course, if there is too great a differ- 
ence between the stock and the cash 
offers, stockholders will have no real op- 
tion and the distribution may be held to 
be a non-taxable stock dividend. Where 
the stockholder might reasonably elect 


———— 





Accountants find Burroughs decidedly helpful in 
suggesting the newest, most modern machines for 
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one medium or the other, he will be 
taxed under Section 115(f) and, by the 
literal wording of Section 27(g), the cor- 
poration will secure no credit. Double 
taxation is the result. 

Some of the results indicated can 
hardly have been intended by Congress, 
and they certainly are undesirable. The 
ultimate cure is an amendment of the 
statute. Short of statutory amendment, 
it would be desirable for the Treasury 
Department to liberally interpret Sec- 
tion 27(g) by ruling that equality of op- 
portunity is sufficient compliance with 
that section, and that mathematical equal- 
ity of distribution is not required. 
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Personal Income Taxation, by Henry C. Simons, Uni- 
versity of Chicago Press, Chicago. pp. 238. Price $2.00. 

This book is a systematic discussion of the broader 
practical problems of progressive taxation. It seeks to 
indicate the important considerations which must be 
weighed in connection with current issues, to stress those 
which have been unduly neglected, and to describe the kind 
of income tax which would minimize: (1) obvious inequities 
among taxpayers; (2) opportunities for evasion and avoid- 
ance; and (3) difficulties of administration and enforcement. 


Although attention is focused upon federal income taxes, 
death duties receive more than incidental consideration, 
and problems of policy are discussed with regard to the 
tax system as a whole. A coherent, long-range program 
for tax reform is set forth, and the particular proposals 
are supported by lucid, appropriate argument. 

All persons seriously interested in governmental economic 
policy or in federal tax reform will find in the book a 
vigorous and stimulating treatise. Teachers will find the 
volume suitable for text material in government finance 
and for collateral reading in courses dealing with economic 
policy. 

Trial Technique, by Irving Goldstein. 
pany, Chicago. pp. 790. Price $10.00. 

This book, explaining as it does attorney-client relation- 
ship, the manner of conducting a trial, and the manner of 
addressing both the court and the jury, is an invaluable 
asset to any attorney, be he a youngster or veteran. 

The book is divided into fourteen chapters and every 
point contained within its covers is excellently indexed by 
a forty-seven page index. To a young man just starting 
the practice of law a work of this kind should prove a 
gift from heaven. The chapter headings cover all of the 
important parts of a case, from the preparation of the facts 
to the argument to the jury. Within each chapter is a 
general discussion of the subject involved followed by sev- 
eral problems and their solution. In this respect the real 
value of the book becomes apparent. For instance, if the 
attorney’s problem is to introduce some particular item 
into the evidence or if he is endeavoring to qualify a wit- 
ness, he will find in the appropriate chapters the proper 
procedure to accomplish the desired result. All through 
the book the same procedure is followed, no matter what 
the problem. If it is a question which might arise in the 
course of a trial, some way of attaining the desired result 
will be found. 

The index is a masterpiece in itself. Forty-seven pages 
of carefully prepared topical headlines guide the searcher 
quickly and correctly to the item for which he is searching. 

The broad experience of the author plus the wealth of 
legal citations substantiating every important point make 
the work a practical and authoritative trial manual. 


When you add to the above the fact that it is a one 
volume work, clearly written in large type with large bold 
face headings setting forth each new item within the 
chapters its great benefit to a lawyer can easily be seen. 


Callaghan & Com- 





All in all, it is a book that should prove of great value to 
the lawyer both in the office and in the courtroom.— 
William W. Ward. 
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U. S. Supreme Court 


Dividend Payments—Source.—An amount paid by a cor- 
poration in 1929 in redemption of its own stock was not 
chargeable to its earnings or profits accumulated after 
March 1, 1913, and a dividend paid in 1930 was, therefore, 
taxable and not paid from pre-1913 earnings or profits. 
The redemption was a liquidation and under the law was 
chargeable to the capital account, not to earnings and 
profits. 

Affirming Court of Claims, 17 Fed. Supp. 191, 36-2 USTC 
{ 9532 and (supplemental opinion) 18 Fed. Supp. 790.—U. S. 
Supreme Court, in Benjamin B. Foster and Robert R. Todd, 
Exrs., Estate of Anna Foster Ford, Deceased v. The United 
States. No. 189, October Term, 1937. 


Appellate and Lower Courts 


Accounting Methods.—The taxpayer had established a 
certain accounting method for years prior to 1923, In 1923 
he changed it, and for the years from 1930 to 1932 he 
reverted to the method established prior to 1923. The 
Commissioner in computing income upon the method used 
from 1923 to 1930, added certain amounts to income for 
1930 to 1932, offering to recompute the tax for all prior 
years on a more scientific basis, which the taxpayer refused. 
The Court affirms the Board’s holding that the petitioner 
cannot complain when the Commissioner brings the tax- 
payer's accounts into balance through the use of account- 
ing methods regularly employed by the taxpayer and as 
to which he received benefits. 


Affirming Board of Tax Appeals memorandum opinion. 
—Circuit Court of Appeals, Sixth Circuit, in Jonas Weil v. 
Commissioner of Internal Revenue. No. 7141. 


Accrued Usurious Interest—Taxability—The taxpayer in 
1928, on advances made to its affiliate, accrued interest and 
discount at usurious rates which amounts were under local 
law legally uncollectible. The Collector filed claims against 
the taxpayer, in a receivership proceeding then pending, 
for the years 1928 and 1929. The Court holds that the 
illegality of the transaction does not affect the obligation 
to pay a tax, and that, though the accruals represented 
legally uncollectible usury, there was at all times a rea- 
sonable expectation that they would be paid, which fact 
is sufficient to make them income.—U. S. Circuit Court of 
Appeals, District of Columbia, in Harry A. L. Barker and 
Gardiner L. Boothe, Receivers of Wardman Mortgage and 
Discount Corporation v. M. H. Magruder, Collector of In- 
ternal Revenue, District of Maryland. No. 6901. 


Advances to Stockholder.— The taxpayer, sole stock- 
holder of a corporation, made withdrawals during 1926 to 
1932, which were carried on the books as loans. In 1932 
the charges to petitioner's account were cancelled and it 
is held that in the absence of evidence that such with- 
drawals were income to petitioner for prior years and not 
the cancellation of a loan, the entire amount of withdrawals 
is income in 1932. 

Affirming Board of Tax Appeals decision, 35 BTA 701.— 
U. S. Circuit Court of Appeals, Eighth Circuit, in Harry 
E. Wiese v. Commissioner of Internal Revenue. No. 10697, 
November Term, 1937. 


Affiliation—“Non-Voting” Preferred Stock.—Where, dur- 
ing the period January 1, 1927, to October 31, 1928, tax- 
payer’s preferred stockholders had some voting rights, but 
had no voice either in determining taxpayer’s Board of 
Directors, or in controlling its acts in the management of 
the corporate business, such stock is held to be nonvoting. 
It is held, further, that during such taxable period, the 
preferred stock was limited as to dividends. Therefore, 
taxpayer’s voting stock was, on the facts, so controlled 
as to permit affiliation. 


Reversing Board of Tax Appeals decision, 35 BTA 906, 
Dec. 9631.—U. S. Circuit Court of Appeals, First Circuit, 
in Erie Lighting Company v. Commissioner of Internal Reve- 
nue. No, 3268, October Term, 1937. 


Court Decisions 


AAA Processing Taxes—Vendor—Vendee Relationship 
—Effect of Illegality—Where vendee’s contract with vendor 
did not provide for reimbursement in the event processing 
tax should be held illegal, vendee is not entitled to any 
price adjustment.—U. S. District Court, Southeastern Di- 
vision of the Eastern Judicial District of Missouri, in D. V. 
Johnson (Doing Business as the Tennessee Grain Company) 
v. Scott County Milling Company, Inc. No. 837. 


Amortization of War Facilities. — Plaintiff is allowed 
amortization on war facilities in the difference between the 
cost of such facilities and the cost of replacement thereof 
as of March 3, 1924, the date fixed by the Amortization Act, 
minus amortization allowed for prior years. However, 
since under Article 185, Regulations 62, amortization is to 
be allocated to the years in which the facilities were ac- 
quired, and since amortization in an excessive amount was 
allowed for 1918, the only year which by agreement of the 
parties is open, the plaintiff receives no present advantage 
from the allowance. The validity of Article 185 of Regu- 
lations 62 requiring such apportionment is approved.—u. S. 
District Court, District of New Jersey, in Kelly-Springfield 
Tire Company v. United States of America. Law No. 2286. 


Bankruptcy—Interest on Tax Claim.—Where the trus- 
tees deposited funds for the payment of taxes, payment to 
be made when the amount of the liability was definitely 
determined, interest is payable only for such time as was 
reasonable for the ascertainment by the Commissioner of 
the correct amount, and not for such period as resulted 
from the Commissioner’s delay.—U. S. District Court, 
Eastern District of Louisiana, New Orleans Division, in 
In the Matter of the South Coast Company. No. 5257 


Bequests — Amounts Accepted in Compromise. — The 
plaintiffs were legatees under two wills made by the de- 
cedent. In consideration of the receipt of a lump sum in 
full settlement of the bequests, the plaintiffs agreed to 
waive their rights under the first will, and not contest the 
second, which was filed for probate. It is held that there 
was no gain derived from either capital or labor or the 
sale or conversion of capital assets, and under Section 22 
of the 1934 Act, the amounts were excludible from gross 
income as bequests. 


Affirming District Court decision.—U. S. Circuit Court of 
Appeals, Fourth Circuit, in M. Hampton Magruder, Collector 
of Internal Revenue, District of Maryland v. Reinhard Sege- 
bade. M. Hampton Magruder, v. Ferdinand Kreutzenberg 
(Two Suits). M. Hampton Magruder v. Anna Segebade. 
M. Hampton Magruder v. Paul Segebade. Nos. 4256-4260. 


Bonus or Other Advance Payments for Execution of 
Lease—Taxable Income.—Bonus or other advance pay- 
ments for the execution of a lease or sublease are taxable 
income in the year of receipt whether tax returns are on 
a cash or accrual basis. Therefore, bonuses received in 
the years 1925 to 1928 as advance payments on a lease to 
take effect in 1929 were not income in 1929 on the accrual 
basis. Bonuses received in 1929 on account of agreements 
to enter into leases in 1934 are taxable in 1929. Interest 
accrued on these bonuses is taxable as accrued. It is im- 
material that the bonus agreements provided that if the 
taxpayer should be unable to deliver possession of the 
premises it could be relieved from liability only upon re- 
payment to sublessees of the bonus payment without in- 
terest, and that the bonus payments received were kept 
in a separate bank account from other income until the 
subtenants took possession. There was no trust for the 
benefit of the subtenants. There is no equitable estoppel 
against the exclusion of the 1925 to 1928 payments from 
1929 income although the statute of limitations on assess- 
ment has expired for the earlier years, where the evidence 
shows that both the Commissioner and the taxpayer were, 
at times, undecided as to the proper years in which the 
bonuses were taxable. Nor may recoupment theory of the 
Bull v. U. S., Supreme Court case be applied.—U. S. District 
Court, Southern District of California, Central Division, 
in Grand Central Public Market, Inc. v. United States of 
America. Law No. 6925-H-S-RJ. 
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Capital-Stock Tax—“Doing Business.”—Transactions of 
the plaintiff foreign corporation conducted through banks 
and brokerage houses in this country in connection with 
acquiring and managing a portfolio of investments con- 
stituted “doing business” in this country.—U. S. District 
Court, Southern District of New York, in Union International 
de Placements v. James J. Hoey, Individually and as Collector 
of Internal Revenue for the Second District of New York. 
Law No. 16/324. 


Capital-Stock Tax—Insurance Company.—On examining 
the figures showing income, the Court decides that tax- 
payer, a title insurance company, receiving a premium for 
guaranteeing mortgages issued by it, and receiving also 
other income, was an insurance company not subject to 
capital stock tax for the year ending June 30, 1933. But 
for the year ending June 30, 1934, a substantial part of its 
business was not insurance and it is subject to capital- 
stock tax for that year.—U. S. District Court, Eastern Dis- 
trict of New York, in Empire Title and Guarantee Company 
v. United States of America. 


Capital-Stock Tax Return—Amendment Properly De- 
nied.—The Court upholds the action of the District Court 
in denying an injunction to restrain the Collector from 
refusing to accept an amended capital-stock-tax return 
and from refusing to compute the taxes on such amended 
return. “The suit at bar * * * is in reality one to restrain 
the assessment and collection of a tax” which is barred 
by Sec. 3224 R. S. Questions of federal taxation are ex- 
cluded from the operation of the Declaratory Judgment Act. 

Affirming District Court decision, 18 Fed. Supp. 748, re- 
ported at 37-1 USTC {¥ 9183.—U. S. Circuit Court of Appeals, 
Third Circuit, in Wuliam B. Scaife & Sons Company v. 
Wiliam Driscoll, Collector of Internal Revenue. No. 6475, 
October Term, 1937. 


Collection on Bond—Status as Basis of Suit.—A stipula- 
tion, with respect to a claim for refund of 1918 taxes, that 
“Amount of outstanding assessment [deficiency] to be abated 
because its collection is barred by the statute of limita- 
tions” is held not to mean “that the Commissioner made a 
finding that no deficiency in the taxpayer’s 1918 tax ex- 
isted.” Therefore, the Government may collect the de- 
ficiency against which a claim for abatement has been 
filed and a surety bond executed. The Court holds that 
“The present suit is not one based on the right to enforce 
or collect the tax, but is rather one to enforce an obliga- 
tion substituted for that right, and is a cause of action 
separate and distinct from the right to collect the tax.” 
—U. S. District Court, Northern District of Illinois, in 
Mabel G. Reinecke, Collector v. The Ryan Car Company and 
The Hartford Accident & Casualty Company. Law No. 40101. 


Compensation v. Gift—On the authority of Bogardus v. 
Commissioner, decided by the Supreme Court [15 Tax Mac- 
AZINE p. 756] the Court sets aside its previous decision 
holding that payments made to former employees were 
taxable compensation, and remands the case to the Board. 


Reversing on rehearing Circuit Court of Appeals decision 
reported at 374 CCH {%9225.—U. S. Circuit Court of Ap- 
peals, Fourth Circuit, in [Villiam F. Hall v. Commissioner of 
Internal Revenue. No. 4121. 


Deduction for Worthless Stock—Year Determined.—De- 
cedent purchased certain shares of stock which admittedly 
became worthless in 1930. Recovery was attempted by 
other stockholders who instituted suits alleging fraud in 
connection with the sales of such stock. Holding that the 
circumstances surrounding the suits were not such as would 
justify decedent’s belief that his loss might be “compen- 
sated for by insurance or otherwise,” the Court allows the 
deduction for 1930, and not for 1933, when the first suit 
was decided adversely to the stockholders. 

Affirming Board of Tax Appeals decision, 34 BTA 835, 
Dec. 9449.—U. S. Circuit Court of Appeals for District of 
Columbia, in Faith M. Hinrichs, Admrx., C. T. A., Estate of 
H. Stanley Hinrichs, Deceased v. Guy T. Helvering, Commis- 
sioner of Internal Revenue. No. 6912. 


Deficiency Notice—Appeal by Co-Executor—Effect.— 
One of two co-executors received a deficiency notice for 1924 
with respect to certain taxes estate and appealed to the Board 
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whose decision, four years later, was not appealed. He 
then notified his co-executor of the tax proceedings, the 
two executors paid the deficiency, and the first co-executor 
resigned. It is held that the second co-executor may not 
sue to recover the taxes paid on the grounds of not having 
received notice. 


Affirming District Court decision —U. S. Circuit Court 
of Appeals, Fifth Circuit, in David D. Irwin, Exr., Last Will 
and Testament of George Johnson Baldwin, Deceased v. J. 
Edwin Larson, Individually and as Collector of Internal Reve- 
nue, District of Florida. No. 8515. 


Estate Tax—Claims.—An antenuptial agreement entered 
into between husband and wife fixing an amount which the 
wife should receive from the husband’s estate in lieu of 
dower did not create a deductible claim against the hus- 
band’s estate. 


Affirming 35 BTA 866, Dec. 9624.—U. S. Circuit Court 
of Appeals, Fourth Circuit, in Empire Trust Company, Levis 
A. Hamilton and Alexander Hamilton, Exrs., Estate of Levis 


C. Hamilton, Deceased v. Commissioner of Internal Revenue. 
No. 4230. 


Estate Tax—Deductions.—Sec. 162(a), 1934 Act does not 
authorize the deduction by an estate of an amount paid 
to a charitable organization in satisfaction of a legacy 
under terms of a will—U. S. District Court, District of 
Massachusetts, in Arthur H. Wellman, Exr., Will of Nellic 
Parney Carter v. William M. Welch, Collector of Internal 
Revenue. Law No. 6964. 


Estate Tax—Power of Revocation—Retroactivity.—T he 
Court construes a power to revoke as being exercisable only 
to both grantors, husband and wife. The power did not 
survive the wife and the corpus was not includible in the 
gross estate of the husband under Sec. 302(d) of the 
1926 Act. 


The amendments to Sec. 302, 1926 Act, relating to in- 
clusion in the gross estate of the corpus of trusts where 
the grantor reserved to himself the income for life, are 
not retroactive and do not apply to such trusts created 
before the amendments.—U. S. District Court, Eastern Dis- 
trict of Virginia, in Arthur B. Collins and Virginia B. Collins, 
Co-Executor and Co-Executrix, Last Will and Testament of 
Frank R. Berryman, Deceased v.-United States of America 
No. 1368. 


Family Transaction—Loss on Transfer of Stock.—Where 
the taxpayer increased the corpus of two trusts and there- 
upon (1932) arranged for the sale of certain stock held by 
the taxpayer to the trust, for the purpose of a reduction 
of tax liability, the resulting transaction is a gift of stock 
to the trust and not a sale, the loss not being deductible.— 
U. S. District Court, District of Delaware, in Irenee du Pont 
v. Willard F. Deputy, Collector of Internal Revenue. No. 4, 
March Term, 1936. 


Findings of Board Inadequate—Case Remanded.—Find 
ings of Board being inadequate, the Court remands the 
case for further findings, authorizing the Board to take 
additional evidence or stipulations if tendered. The ques- 
tions were whether stock had been sold and payment or 
any part of it received during the taxable year. One dissent. 


Reversing and remanding Board of Tax Appeals decision, 
34 BTA 902, Dec. 9459.—U. S. Circuit Court of Appeals, 
Ninth Circuit, in Campbell Kelleher, Exr., Last Will and 
Testament of Daniel Kelleher, Deceased v. Commissioner of 
Internal Revenue. No. 8421. 


“First in, First Out” Rule—Inclusions in Income—Em- 
bezzlement—Loss on Settlement—Commissioner did not 
err in using, as basis of stock sold from a broker’s account, 
cost of the first shares placed therein. Stock previously 
removed from the account but not sold did not take away 
the cost of the earliest stock put in the account where 
there was left sufficient stock from which the sales could 
be made. Taxpayer (1) opened the brokerage account 
with 700 shares from another brokerage account; (2) he 
also delivered 250 shares as collateral; (3) he purchased 
800 shares; (4) he removed from the account 1,000 shares 
(not a sale); (5) he purchased 600 shares; (7) he sold 650 
shares. The cost of the 650 shares is held to have been 
the cost price of the first 650 of the 700 shares placed in 
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the brokerage account, which shares had been purchased 
through another broker. 


The taxpayer’s son was in the employ of a brokerage 
firm to which the taxpayer transferred certain shares of 
stock. Through a conspiracy between the son and another 
employee, the latter carried the shares in a fictitious ac- 
count for their own speculations in 1929 and 1930. The 
account showed a substantial shortage in 1930, resulting in 
litigation which was settled in 1932. The Court holds that 
there was no deductible loss in 1929. 


Interest and dividends credited to the taxpayer’s margin 
account were taxable for 1929 when the sums were avail- 
able for withdrawal. 


The taxpayer sustained a loss in 1929 through embezzle- 
ment, which loss was compensated for to some extent by 
settlement in 1932 which disposed of all controversy be- 
tween the parties. Since no distinction between losses was 
made in the settlement, one loss alone may not be treated 
as completely uncompensated for. 


Affirming, as to first three issues, and reversing as to 
fourth. Board of Tax Appeals decision, 34 BTA 258.— 
U. S. Circuit Court of Appeals, Third Circuit, in Florance 
H. Foley, Exr., Ellen Kerrigan and Catherine LaBrum, Exrs., 
Estate of Thomas J. Foley v. Commissioner of Internal Reve- 
nue. Commissioner of Internal Revenue v. Florance H. Foley, 
Exr., Ellen Kerrigan and Catherine LaBrum, Exrs., Estate of 
Thomas J. Foley. Nos. 6282, 6381, March Term, 1937. 


Gross Income—When Reported—Estoppel.—The Court 
finding no error in the Board’s ruling, limits its action to 
a dismissal of the Commissioner’s appeal from the Board. 
The Commissioner had contended before the Board that 
petitioner was estopped to claim a loss in 1932, but should 
pay a tax on a profit for that year because decedent failed 
to report a profit in 1927. The Board held that where 
petitioner relied upon a ruling of the Commissioner, (later 
revoked) as to the deductibility in 1927 of ground rent, 
and the Commissioner was not misled, the petitioner’s mis- 
take was an innocent one and not a misrepresentation 
upon which estoppel could be based. 


Affirming Board of Tax Appeals memorandum opinion. 
—U. S. Circuit Court of Appeals, Third Circuit, in Commis- 
sioner of Internal Revenue v. Fidelity Philadelphia Trust Com- 
pany, Rowland C. Evans, Sr. and Rowland C. Evans, Jr., Exrs., 
Estate of James E. McClees, Deceased. No. 6478, October 
Term, 1937. 


Income of Residuary Legatee in 1928.—In determining 
the income of plaintiff’s decedent, a residuary legatee, dur- 
ing 1928, the Court holds (1) that the testator’s will spe- 
cifically directed and required distribution of all net income 
of the residuary estate, which therefore is taxable to the 
beneficiaries, including plaintiff’s decedent, although not 
physically distributed in 1928; (2) that federal estate and 
state inheritance taxes paid by the estate in 1928 are not 
deductible in determining the net income distributable to 
the beneficiaries of the residuary estate for that year, under 
the terms of the will; (3) where, under a partnership agree- 
ment, testator’s estate remained a partner for a certain 
period subsequent to his death, partnership i income in 1928, 
whether or not distributed to the estate, is properly in- 
cluded as income of the estate and is taxable as currently 
distributable to the beneficiaries of the residuary estate.— 
U.S. District Court, Northern District of Illinois, Eastern 
Division, in Walter O. Caldwell, Jr., Sole Survivor under the 
Vill of Pauline W. Caldwell, Deceased v. United States of 
dmerica. Law No. 44598. 


Informal Claim—Timeliness of “Amended” Claim—Re- 
port of Installment Sale—Election—Taxpayer’s letter to 
the Collector requested that a tax for 1924 paid under 
protest upon the filing of an amended return in 1925, be 
applied against taxes due for 1925. The 1925 taxes were 
subsequently paid in full. In 1933, a formal claim for re- 
fund of 1924 taxes, styled “amended claim” was filed. It 
is held that the correspondence with the Collector did not 
constitute the filing of an informal claim for refund with 
the Commissioner. The “amended claim” is therefore 
denied as untimely. 

In an amended return for 1924, filed in 1925, taxpayer 
reported a certain sale of real property as a closed trans- 
action. It is held that an election in 1937 to exercise the 
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privilege of applying to 1924 the retroactive installment 
sales provisions of the 1926 Act, is too late. 

Affirming, as to both issues, District Court decision.— 
U. S. Circuit Court of Appeals, Fifth Circuit, in Nettie E. 
Livermore v. Peter H. Miller, Collector. No. 8624. 


Interest_on Deficiency—Waiver of Restrictions under 
Sec. 272—Effect.—Taxpayer’s waiver as to assessment and 
collection of a certain deficiency is not invalidated by a 
subsequent appeal to the Board following the Commis- 
sioner’s determination of an increased deficiency. Interest 
on the deficiency finally determined by the Board (in an 
amount less than that consented to in the waiver) is stopped 
30 days after the filing of the waiver.—U. S. District Court, 
Northern District of Ohio, Eastern Division, in The Cleveland 
Railway Company v. Carl E. -Moore, Collector of Internal 
Revenue. No. 18890. 


Lessee’s Improvements—Not Income to Lessor.—The 
Commissioner, in 1933, assessed against the lessor 1/42 of 
the residual value of a building erected on the premises by 
the lessee pursuant to an agreement contained in the lease, 
which had 42 years to run after the erection of the build- 
ing. The building had been constructed in 1927, and at no 
time had the petitioner returned any part of the value of 
the building as income. The Court holds that the building, 
being part of the land, was not income to the lessor, and 
in any event, inasmuch as the lessor had not elected in 1927 
or in any subsequent year to spread the value over the life 
of the lease, the Commissioner acted illegally in making 
the assessment for 1933. Had the plaintiff made such elec- 
tion, the Court says, he might have been estopped to deny 
the assessment for 1933, but having made no such election 
he is not estopped. —U. S. District Court, District of 
Connecticut, in Henry F. English v. A. Don Bitgood, For- 
merly Acting Collector of Internal Revenue. Law No. 3878. 


Lessor—Income Not Realized from Lessee’s Improve- 
ments.—The lessors, upon whose land the tenant had con- 
structed a new building, returned as income in 1934 pursuant 
to Article 22(a)-13(c), an aliquot portion of the depreciated 
value of the building at the expiration of the lease. No ex- 
press agreement for the erection of the building was con- 
tained in the lease, and the court holds that under the 
Sixteenth Amendment (regardless of contrary regulations) 
the value of the building at the expiration of the lease 
was not income to the lessors in the year of erection, nor 
was the aliquot part reported income for 1934.—U. S. Dis- 
trict Court, Eastern District of Pennsylvania, in Millard 
F. Staples and Emily S. Staples v. United States of America. 
No. 19778, December Term, 1936. 


Note in Lieu of Salary—Income Status.—Taxpayer, and 
the company in which he was a stockholder and officer, 
reported on the cash basis for 1927. The company gave 
the taxpayer a note in lieu of a $30,000 additional salary 
voted him earlier in the year. It is held that although the 
company deducted the amount of the note as additional 
compensation, no taxable income was received by the 
taxpayer inasmuch as the note was not taken as payment, 
but was merely added security for an existing debt. The 
Court further holds that although the taxpayer was a stock- 
holder of the company (now insolvent), he need not sub- 
mit to a pro rata set-off against his refund of his share 
of the company’s tax liability alleged to be equitably due 
and upon which the statutory collection period has expired. 

Reversing District Court decision reported at 36-2 USTC 
§.9518.—U. S. Circuit Court of Appeals, Second: Circuit, in 
Claire D. Schlemmer v. United States of America. 


Stamp Tax on Stock Issues.—Investment trust certifi- 
cates were issued to subscribers who paid for them in 
installments. The court had previously held that they 
were of no par value and so taxable. The Commissioner 
now contends in the alternative that every time the pur- 
chaser of the trust certificates makes a payment there 
arises, in effect, a new original issue tax. The Court over- 
rules this contention, holding that there was not a 
theoretical reissuance of the certificate each time a pay- 
ment was made on the installment certificates——U. S. 
District Court, Southern District of New York, in Empire 
Trust Company v. James J. Hoey, Collector of Internal Reve- 
nue, Second District of New York. 





























































































































































































































































































































































































































































































































































































































































































































Capital Gains and Losses—Determination of Period for 
Which Capital Assets Are Held.—Where a trust is revo- 
cable by the grantor during his lifetime and the grantor dies 
wiiheut exercising his power of revocation, the period of 
holding of capital assets by the trustee, under section 117 
of the Revenue Act of 1934, starts to run from the date of 
death of the grantor and not from the date the assets were 
transferred to the trustee under the terms of the trust 
instrument.—G. C. M. 19347, 1938-2-9136 (p. 4). 

Credits of Corporations—Credit in Connection with 
Contracts Restricting Payment of Dividends.—The provi- 
sion in the preferred stock certificates of the M Corpora- 
tion issued prior to May 1, 1936, that no dividends shall be 
paid on the common stock while any of the preferred 
stock remains outstanding and that no dividend shall be 
paid on the preferred stock so long as the corporation shall 
owe on written evidence of debt in excess of x dollars, con- 
stitutes a restriction on the payment of dividends by the 
corporation and entitles it to the credit provided by section 
26 (c) 1 of the Revenue Act of 1936 until the conditions are 
met or failure to meet them is due to the willful conduct 
of the corporation.—I. T. 3152, 1938-3-9144 (p. 3). 

Deductions from Gross Income—Interest.—The interest 
paid by transferees in meeting the liability of the transferor 
for federal income tax and interest thereon is not deducti- 
ble in the income tax returns of such transferees.—I. T. 


3156, 1938-4-9158 (p. 38). 


Deductions from Gross Income—Tennessee Excise Tax. 
—The excise tax imposed by section 1316, Code of Ten- 
nessee, 1932, as amended, due and payable July 1, 1937, and 
measured by net earnings for the calendar year 1936, ac- 
crues as of July 1, 1937, and is deductible for the calendar 
vear 1937 by a corporate taxpayer keeping its books on the 
accrual basis and filing its federal income tax return on 
the calendar year basis. The excise tax measured by the 
corporation’s net earnings for the calendar year 1937 is 
an allowable deduction in its return for the calendar year 
1938.—1. T. 3151, 1938-3-9143 (p. 2). 

Deductions from Gross Income—Taxes Generally.— 
Where the carriers’ tax imposed by the Carriers Taxing 
Act of 1935 (49 Stat., 974) was not paid by carriers not 
parties to the suit instituted in the courts of the District 
of Columbia to enjoin collection of the tax, and a deduction 
for such tax was not claimed in the respective carriers’ 
income tax returns for 1936, there are no adjustments to 
be made with respect to the carriers’ tax in such income 
tax returns for that year or subsequent years.—I. T. 3149, 
1938-2-9134 (p. 2). 

“+s « 

The Tennessee gross receipts tax imposed on transporta- 
tion companies for the privilege of doing business for the 
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fiscal year beginning July 1, 1937, became an accrued lia- 
bility on that date and is an allowable deduction for federal 
income tax purposes in the taxpayer’s return for the year, 
fiscal or calendar, in which July 1, 1937, falls, notwithstand- 
ing the fact that the tax is measured by the gross receipts 
of the preceding fiscal or calendar year, as the case may 
be, ended prior to that date.—I. T. 3150, 1938-2-9135 (p. 3). 


* * * 


‘The excise tax imposed by the State of Colorado (House 
Bill No. 148, Thirty-First General Assembly, 1937) effective 
July 1, 1937, upon national banking associations, banks 
and trust companies, finance and loan associations, and 
Morris Plan companies accrues in general at the beginning 
of the taxpayer’s current taxable year. As the first tax- 
able year for the purpose of the excise tax began on July 1, 
1937, the excise tax for that year is accruable, for federal 
income tax purposes for the year, calendar or fiscal, in 


which that date falls—I. T. 3155, 1938-4-9157 (p: 33). 


* * * 


Real and personal property taxes in the State of Ken- 
tucky accrue for federal income tax purposes as of the first 
day of July each year.—I. T. 3157, 1938-5-9172 (p. 2). 


* * * 


The tax imposed under the Michigan Use Tax Act of 
1937 is deductible by the purchaser or consumer for fed- 
eral income tax purposes.—I. T. 3158, 1938-6-9183 (p. 2). 


Exclusions from Gross Income—Compensation of State 
Officers and Employees—Amended Regulations.—Article 
116-2 of Regulations 94, article 116-2 of Regulations 86, 
article 643 of Regulations 77, article 643 of Regulations 74, 
and article 88 of Regulations 69 are amended by deleting 
all of such part of the first paragraph of each of such 
articles as follows the number of each of such articles 
and inserting in lieu of such deleted portion of each of 
such articles the following: 


Compensation of State officers and employees—Compensa- 
tion received for services rendered to a State is to be 
included in gross income unless the person receives such 
compensation from the State as an officer or employee 
thereof and such compensation is immune from taxation 
under the Constitution of the United States. 

At the end of article 116-2 of Regulations 94, article 116-2 
of Regulations 86, article 643 of Regulations 77, article 643 
of Regulations 74, and article 88 of Regulations 69, a new 
paragraph shall be added, as follows: 

The commissions of receivers appointed by the State 
courts and the fees received by notaries public are taxable. 
As used in this article, the term “State’’ includes a political 
subdivision of a State. This Treasury decision is issued 
under the authority of sections 62 of 
the Revenue Acts of 1936, 1934, 1932, 
and 1928 and section 1101 of the Rev- 
enue Act of 1926.—T. D. 4787, 1938-3- 
9148 (p. 6). 


Exemptions from Tax on Corpora- 
tions—Social Clubs.—An organization 
otherwise entitled to exemption under 
section 101 (9) of the Revenue Act of 
1936 and corresponding provisions of 
prior Revenue Acts will not be denied 
exemption merely because it sold at a 
profit real property used for club pur- 
poses in order to avoid a financial 
burden which it was unable to carry. 
—G. C. M. 19465, 1938-5-9173 (p. 4). 


Gross Income—Definition.—Where 
an employer pays the amount of the 
employees’ tax imposed by section 801, 
Title VIII, of the Social Security Act 
without deduction from the employee’s 
wages, such payment constitutes addi- 
tional compensation to the employee 
for federal income tax purposes and 
is deductible by the employer as a 
business expense.—I. T. 3154, 1938-4- 
9156 (p. 32). 


Ewing Galloway 
Checking Income Tax Returns in the Bureau of Internal Revenue 
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Alimony Payment Out of Trust—Taxable Income to 
Husband in 1932.—The petitioner, about to be divorced 
from his wife, entered into a property settlement and 
irrevocably assigned to his wife a portion of the income 
to which he was entitled under a trust theretofore estab- 
lished for him by his mother. The fact that he assigned 
income of an existing trust instead of creating a new 
trust does not serve to distinguish the case from Douglas 
7. Willcuts, 296 U. S. 1, where the decree of divorce incor- 
porated and sanctioned the provision of the property settle- 
ment, including the assignment of the trust income.— 
Thorne Donnelley v. Commissioner, Decision 9917 [CCH]; 
Docket 79040. 37 BTA —, No. 16 


Bad Debt and Worthless Stock Deduction—Closed Bank 
Later Reorganized.—A state bank which was closed in 1933 
was not permitted to reopen at the conclusion of the “bank 
holiday.” Its liabilities greatly exceeded its assets and in 
June, 1933, the state superintendent of banks took posses- 
sion of such assets for the purpose of liquidation. In the 
same year an assessment of 100 per cent was levied against 
stockholders of the closed bank. The bank was permitted to 
resume business in January, 1934, under a plan whereby 
its capital stock, reduced to $5 per share par value, was to 
be issued in the names of the old stockholders and de- 
livered to the superintendent of banks, who paid for it 
with money borrowed from the Reconstruction Finance 
Corporation. Stockholders who consented to the plan 
were given three years within which to pay the 100 per cent 
assessment, and the right to purchase stock of resuming 
bank at its par value after such assessment had been paid. 
Depositors in the closed bank received approximately 36 
per cent of their deposits. It is held: 

(1) Depositors in the closed bank were justified in determin- 
ing in 1933 that they would recover only 40 per cent of 
their deposits, and the deduction from gross income of the 
remaining 60 per cent should have been allowed. 

(2) Stock of the closed bank (First-Central Trust Co., of 
Akron, Ohio) became worthless in 1933. 

(3) Stockholders of the closed bank did not exchange 
their stock in such bank solely for stock or securities of resum- 
ing bank. Section 112 of Revenue Act of 1932 is therefore 
not applicable, and losses sustained by reason of the worth- 
lessness of the stock of the closed bank must be recognized. 

(4) Stock of a corporation, whose only asset consisted 
of stock in the closed bank, became worthless in 1933, and the 
loss claimed by reason thereof should have been allowed 
as a deduction.—Estate of C. T. Grant, Deceased, Alnor K. 
Grant, Admrx.v. Commissioner. IVillis C. Behoteguy and Mrs. 
i "illis C. Behoteguy v. Commissioner. The Akron Coca-Cola 
Bottling Company vw. Commissioner. The Akron Standard Mold 
Company v. Commissioner, Decision 9898 [CCH]; Dockets 
82574, 83820, 84125, 84126. 36 BTA —, No. 179. 


Bad Debts—Ascertainment of Westin, —Where a 
person of ordinary prudence under similar circumstances 
would have ascertained the worthlessness of debts prior to 
the taxable year, it is held that petitioner will be considered 
as having ascertained their worthlessness at that time. It 
is held, further, that where a person of ordinary prudence 
under similar circumstances would have known that ad- 
vances made by petitioner to a corporation during the tax- 
able year would not be repaid, such advances were not 
loans and are not deductible as bad debts.—Ellen Hyde 
Scovill v. Commissioner, Decision 9841 [CCH]; Docket 
81308. 36 BTA —, No. 177 


Condemnation Award in 1934—Basis of Gain——Upon the 
condemnation by a city of a portion of the property owned 
by a corporation, it was awarded a sum of money for the 
land taken and for the improvements thereon. An addi- 
tional sum was awarded as severance damages, or damages 
to the remaining property, and an assessment was levied 
against the remaining property, which was benefited by the 
improvement. The corporation paid the assessment by 
delivering to the city a receipt for the amount of the assess- 
ment and the balance of the award was paid to it. It is 
held, following Christian Gandahl Co. v. Commissioner, 91 
Fed. (2d) 343, that the amount paid as a special assessment, 
plus the basis of the land taken, shall be deducted from 
the total amount awarded, including the severance dam- 


Significant Decisions of the Board of Tax Appeals 


ages, and the difference only is taxable income. Petitioner 
having conceded that he is liable as transferee of the cor- 
poration, judgment is entered against him for the deficiency 
as recomputed.—Calvin C. Green v. Commissioner, Decision 
9905 [CCH]; Docket 87639. 37 BTA —, No. 5. 


Condemnation Proceedings—Gain Where Award Offset 
by Assessed Benefits—Where property is taken for public 
purposes under condemnation proceedings, and an award 
is made for the property taken, which award is paid in part 
by offsetting the amount of benefits accruing to the re- 
maining property from the improvement, it is held that the 
amount of the award is not “gain” to the extent that it is 
canceled by the benefits assessed; and the gain derived from 
the transaction should be computed by reducing the gross 
award by the amount of the assessed benefits, and then 
deducting the cost of the property taken. Carrano v. Com- 
missioner, 70 Fed. (2d) 319, and IVolf v. Commissioner, 77 
Fed. (2d) 455, followed. —Palladium Amusement Company v 
Commissioner, Decision 9922 [CCH]; Docket 79746. 37 
BTA —, No. 21. 


Credit for Canadian Taxes—Accounting Method.—Where 
taxpayer used a hybrid system of keeping its books but it 
appears that the accrual method predominated, it is held 
that the payment in 1934 of Canadian income taxes for 
1930 to 1933, inclusive, does not entitle taxpayer to a credit 
against its federal income taxes for 1934. The taxes had 
accrued prior to that date. The fact that up until July, 
1934, the taxpayer had “consistently and steadfastly main- 
tained” that it “was not amenable to the Canadian income 
tax law” did not make its liability “contingent.’”—The 
Hygienic Products Company v. Commissioner, Decision 9933 
[CCH]; Docket 86726. 37 BTA —, No. 30. 


Deductible Loss in 1932—Sale of Stock to Newly Created 
Controlled Corporation.—An individual desiring to take a 
loss for tax purposes on S stock which had declined in 
value, and who also desired to make his wife a gift, gave 
his wife $49,900 to purchase stock in a new corporation, 
he purchased a like amount, and then sold his S stock to 
the new corporation at its market value for cash and a note. 
It is held that the sale was genuine, and a deductible loss 
resulted. — James Lee Johnson v. Commissioner, Decision 
9924 [CCH]; Docket 82263. 37 BTA —, No. 22. 


Estate Tax—Claim Against Estate—Decedent died in 
1933. The allowable claim against decedent’s estate under 
a stock purchase contract, the purchasers being jointly and 
severally liable, may not exceed his share of the entire lia- 
bility measured by the proportion of stock acquired by him 
under the contract, in this case one-fourth. The fact of 
allowance of a larger amount by the probate court is not 
determinative of the amount deductible under the federal 
statute. The amount of an allowable deduction having 
been determined by the Commissioner by the use of a cer- 
tain interest rate and mortality tables, the petitioners have 
the burden of proving error in the figures so used.—Estate 
of Herbert A. Schoenfeld, Deceased, - Kenneth Schoenfeld, 
Herbert A. Schoenfeld, and Ralph A. Schoenfeld, Admrs., 
de Bonis Non, cum Testamento Rte v. Commissioner, 
Decision 9907 [CCH]; Docket 83654. 37 BTA —, No. 7. 


Estate Tax—Property of Non-Resident Alien—Situs.— 
(1) Negotiable, unregistered, mortgage bond of a domestic 
corporation, property of the community estate of which 
decedent was a member at the time of his death, physically 
situated in the Republic of Cuba, is not includible in his 
gross estate, he being a nonresident alien, who died July 
23, 1932, while sojourning in New York. Herman A. Hol- 
sten Executor, 35 BTA 568, followed. (2) Since the 
decedent was not engaged in business in the United States 
at the time of his death, bank deposits in domestic insti- 
tutions are not includible in his gross estate. Sec. 303 (e), 
Revenue Act, 1926. (3) The amount of capital contributed 
by the decedent to the conjugal community, under the laws 
of the Republic of Cuba, at the time of his marriage in 
1901, was property situated in that country at the time of 
his death and may not therefore be included in his gross 
estate.—Estate of Jose M. Tarafa y Armas, Deceased, Fer- 
nando J. Cancio y Erro, Exr., and Arciilary Exr. v. Commis- 
— Decision 9908 [CCH]; Docket 82656. 37 BTA —, 

a. 
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Estate Tax—Transfers Not in Contemplation of Death. 
—A transfer of property in trust for the benefit of the 
decedent’s children for the purpose of making the children 
independent financially so that he could see them enjoy 
the money while he was alive, so that he might observe 
and advise them in the handling of their money and invest- 
ments, to relieve them from financial difficulties, and to 
relieve himself from the annoyance of frequent solicitations 
of funds, was not made in contemplation of death by de- 
cedent, who died June 18, 1934. It is held, further, that a 
transfer of property in trust for the benefit of the decedent’s 
grandchildren to enable them, upon reaching their majority, 
to be independent of their parents, to pay their own 
expenses, and to complete their education, was not made in 
contemplation of death. The above transfers were irre- 
vocable and absolutely divested the grantor of all interest 
in the property. They were not made to take effect in pos- 
session or enjoyment at or after death. 

Mellott dissents from that part of the opinion which holds 
that the property transferred for the benefit of the children 
is not includible in decedent’s gross estate. Turner agrees 
with this dissent—Estate of Robert Wetherill, Deceased, 
Chester-Cambridge Bank & Trust Company, Robert Wetherill, 
Ir., and Anne W. Kerr, Exrs. v. Commissioner, Decision 9899 
[CCH]; Docket 86862, 36 BTA —, No. 181. 


Excessive Reserves for Premium Coupon Account— 
Transfer to Surplus——Where deductions are taken by tax- 
payer as reserves for premium coupon account pursuant to 
Regulations 77, Article 335, but in excessive amounts, a 
transfer in a subsequent year of the unneeded reserve to 
surplus is taxable in the year of such transfer—The 
Creamette Company v. Commissioner, Decision 9934 [CCH]; 
Docket 85415. 37 BTA —, No. 32. 


Improvements on Land of Another—Sale by Taxpayer 
—Cost Deductible.—Petitioner Wester acquired an exclu- 
sive agency for the sale of a tract of land. He agreed to 
plat the land and otherwise improve it for sale as sub- 
divisions. The owner of the land was to receive $600,000 
net out of sales. Pending the receipt of such amount by 
the owner, the petitioner was to receive a specified portion 
of the selling price of each tract to meet his overhead 
expenses and, when the owner had been paid the whole 
amount due it, the petitioner was to receive, as additional 
compensation, all of the unsold land and sums owing under 
sales contracts previously entered into. It is held that 
amounts expended by the petitioner to improve the land 
for sale are deductible as ordinary and necessary business 
expenses. However, where the petitioner, constructed sev- 
eral poultry houses on unsold land in the tract at his own 
expense, the action of the respondent in allowing deduc- 
tions for exhaustion of the property at the rate of 7% 
per cent per annum is approved in the absence of proof 
that his determination does not rest upon a correct deter- 
mination of the facts. 


Sternhagen and Mellott dissent without written opinion.— 
IW. L. Wester v. Commissioner. W. L. Wester, Exr., Estate 
of Marjorie E. Wester v. Commissioner, Decision 9906 [CCH]; 
Dockets 67036, 67037, 67145, 67146. 37 BTA —, No. 6. 


Interest Deduction—Note Given Trustees in Connection 
with Dividend Distribution.—In 1927, at a special directors’ 
meeting of petitioner, it was voted that $500,000 of peti- 
tioner’s surplus on hand prior to March 1, 1913, should be 
distributed to petitioner’s stockholders, in such manner and 
at such times within three months as might by its officers 
be determined to the advantage of the company. No 
actual distribution in pursuance of this resolution took 
place in either money or property to the stockholders. 
Instead the corporation executed a note for $500,000, pay- 
able to certain trustees who had been selected by the 
stockholders, due one year from date and drawing interest 
at the rate of 6 per cent per annum. None of the principal 
of the note has been paid. Thirty thousand dollars 
annually has been paid to the trustees and distributed by 
them to the stockholders and petitioner claims the payment 
is interest on its indebtedness deductible as such. It is held 
that the $500,000 note represents legal indebtedness of the 
corporation, and the $30,000 payments in question were 
interest payments on its indebtedness and are deductible 


March, 1938 


from the corporation’s income under section 23 (b) of the 
Revenue Act of 1932. 


Leech filed dissenting opinion —T. R. Miller Mill Company 
v. Commissioner, Decision 9910 [CCH]; Dockets 82625, 
82879. 37 BTA —, No. 9. 


Net Loss Carry-over—Mining Business.—Petitioner, a 
lawyer practicing in Chicago bought in 1922 certain mining 
property in Montana on option, the agreement providing 
that petitioner had the right to remove ore upon payment 
of royalties, but such royalties were to be retained as rent 
in case of failure of the petitioner to comply with the agree- 
ment. The petitioner was required to do at least a desig- 
nated amount of work each month. Petitioner was unable 
to develop the property commercially, although he ex- 
pended in excess of $50,000 between 1922 and 1931 in de- 
velopment. In 1931, the lease was terminated, and 
petitioner in 1931 deducted part of the loss and carried to 
1932 a 1931 net loss of $32,379.32. The Commissioner al- 
lowed the loss deduction for 1931 but disallowed the 1931 
net loss carried over to 1932. It is held that although peti- 
tioner was engaged in other business and failed to develop 
the property commercially, those facts did not prevent 
petitioner from being regularly engaged in the mining 
business, and since expenditures were for development they 
were not deductible in years prior to 1931. The capital net 
loss section has no application, since the expenditures did 
not result in the acquisition of any capital asset and since 
the loss did not result from a sale or exchange.—Royal W. 


Irwin v. Commissioner, Decision 9911 [CCH]; Docket 79044. 
37 BTA —, No. 10. 


Payments to Stockholders—Distributions of Earnings— 
Fraudulently Characterized as Salaries——The petitioner, a 
corporation, whose stockholders consisted of four indi- 
viduals, owned a theatre property which it leased to operat- 
ing companies. It maintained no office and its business of 
collecting rentals, paying expenses and disbursing income 
was conducted by its treasurer from his own office, or 
home. In the taxable years it collected substantial rentals, 
the approximate actual net of which for each year it divided 
equally among its stockholders, who were also its officers. 
In its income tax returns for the corresponding years, 
the petitioner deducted from its gross income as expenses 
the sums paid stockholders under the head of “Compensa- 
tion of Officers.” Three of the four stockholders rendered 
no service whatsoever to the corporation and the service 
rendered by the treasurer was trivial. It is held that these 
amounts were taxable income to petitioner in the related 
years and the resulting income tax deficiencies are sus- 
tained. It is held, further, that the petitioner’s method of 
reporting its income for the years in issue was a willful 
understating of income with intent to evade its federal 
taxes and constitutes fraud. Imposition of the 50 per cent 
penalties is proper and the statutory limitation upon assess- 
ment and collection does not apply.—Allegheny Amusement 
Company v. Commissioner, Decision 9904 [CCH]; Docket 
87111. 37 BTA —, No. 3. 


Stocks Purchased for Wife’s Account —Claim Losses 
Denied.—A husband, having an account with brokers in 
his name, arranged for an account to be opened in the 
name of his wife. Thereafter he ordered the brokers to 
make purchases and sales for the account of his wife. The 
only stocks purchased for the wife’s account were those 
ordered sold by the husband on the same day and the 
stocks sold for the account of the wife were purchased on 
the same day for the account of the husband. He furnished 
the funds to pay for the securities acquired for the wife’s 
account. The stocks in the name of the wife were kept 
in the husband’s safety deposit box with stocks in his 
name. She never saw them until after his death. It is 
held that the evidence fails to show that the husband 
relinquished dominion and control of stocks, or that the 
account in the name of his wife was not in reality his 
account, and the deduction of claimed losses is disallowed 


(1931). 


Leech and Disney concur only in the result. Smith dissents, 
without written opinion—Estate of Eliot VW’. Mitchell, De- 
ceased, Manufacturers and Traders Trust Company and Alice 
Frank Mitchell, Exrs. v. Commissioner, Decision 9923 [CCH]; 
Docket 76401. 37 BTA —, No. 23. 








